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    Cody McPherson, Mahaffey & Gore
    Mark Walraven, Graft & Walraven
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    Moderator: Rand Phipps, former Chief Operating Officer and
    General Counsel, Mustang Fuel Corporation
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    Wendy Brooks, Assistant General Counsel, Laredo Petroleum, Inc.
    Jolisa Melton Dobbs, Partner, Holland & Knight LLP
    Michael Reel, General Counsel, Mach Resources, LLC
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3:05 p.m. - 3:55 p.m.   CCUS: A commercial and legal overview of
    carbon capture, utilization, and storage projects
    James Dolphin, Partner, Kirkland & Ellis, LLP
    Jarrod Gamble, Associate, Kirkland & Ellis, LLP, Houston
 
4:00 p.m.    ADJOURN 



Opening Remarks
Lisa M. Black, Chairperson, OBA Energy and Natural Resources Law Section
& Attorney, The Title Group
Black represents clients in the area of oil and gas law with an emphasis on oil and gas title
opinions, as well as assisting clients with the transfer of real property and serving as a liaison
between oil and gas operators and mineral owners in resolving title issues and obtaining
releases of suspense revenue. Black also has experience with quiet title actions, curative
documentation, due diligence, and surface title examination.

Oil & Gas Litigation Update 2022
Paul Trimble, Chair, Kuntz Conference Committee
Trimble Law Group PLLC
Trimble focuses his practice on oil and gas matters involving complex transactions and litigation.
With more than 25 years of experience, he regularly serves local and regional clients in this
rapidly changing industry with emerging opportunities and risks as well as the challenges of
competition and governmental regulation.

New Science & Saltwater: An Innovative Approach
David Childers, Ph.D., Reservoir Engineer, Mingtech Petro LLC
Reservoir and hydraulic engineer, with over fifteen years of industry experience in midstream operations, 
with experience in reservoir engineering through academic studies. I have worked in the development and 
optimization of oil and gas gathering hydraulic assets through the understanding of the hydrocarbon value 
chain from wellhead production to compressor stations (gas gathering systems) or LACT units (liquid 
gathering systems), to pipeline operations, processing plants, power generation and third-party offloads. 
Furthermore, I have a strong interest in the physics of multiphase flow in porous media and how enhanced 
hydrocarbon recovery - through modern technologies and completion practices - will affect oil and gas 
operations. Current research focuses on the Connected Reservoir Storage (CRS) concept to facilitate a 
more robust prediction model when evaluating gas and oil, conventional and unconventional reservoirs, for 
Petroleum Resources Management System (PRMS) reporting, and economic evaluations. Further research 
interest is in the production and injection management of deleterious fluids, and their reservoir management 
for mitigating hazards by understanding the subsurface environment through reservoir physics.   

Xingru Wu, Ph.D., Reservoir Engineer, Mingtech Petro LLC
SPE member since 2000, Dr. Xingru Wu is an associate professor at the University of Oklahoma(OU). 
His research interests include data analytics, reservoir mechanism modeling and simulation, production 
engineering, and surveillance technologies. He has published 100+ papers in journals and conference 
proceedings in these research areas. Before joining OU, He worked as a petroleum engineer at BP and 
CNOOC for seven and three years, respectively. He served as an SPE Distinguished Lecturer in the sea-
son 2020-2021.

Speaker Bios
(in order of presentation)



Ethics: Confidentiality Today
Melissa Mortazavi, Associate Dean of Academics, University of Oklahoma College of Law 
Dean Mortazavi teaches and writes about torts, legal ethics, and food law and policy, where she
explores the dialogue between law, institutions, and identity. Her articles have appeared in the
Fordham, Columbia, UCLA, and Cardozo Law Reviews amongst others. Dean Mortazavi is
currently chair of the AALS Professional Responsibility Section, Executive Committee Member of
the AALS Torts Section, and a fellow of the American Bar Foundation.

Energy Transition Panel: Energy Transition Trends and Opportunities for Upstream E&P’s 
Jonice Cline, Chesapeake Energy Corporation
Cline is the Lead Counsel/Director of the E&P Southern Division of Chesapeake Energy. In this role, Cline 
is responsible for leading Managing Attorneys and legal teams supporting the Mid-Continent, South 
Texas, Haynesville, and Rockies Business Units. The Southern E&P legal team she oversees is responsible 
for providing legal services to all Division Business Units which consists of Operations, Land, Geoscience, 
Exploration, and Accounting departments.

Jenn Kaiser, Continental Resources, Inc.
Kaiser is the Lead Counsel, Williston Basin of Continental Resources. Jennifer Kaiser attended Texas 
A&M University, College Station, and graduated cum laude in the spring of 2005 and then attended the 
University of Oklahoma College of Law in Norman, graduating with distinction in 2008.  An interest in the 
energy industry stemming from her upbringing on a farm and ranch in the Texas Panhandle steered her 
to a career in oil and gas. Kaiser manages Continental Resources, Inc.’s litigation docket for its northern 
exploration and development throughout Montana, North Dakota, and South Dakota, and she supports 
the human resources department on matters of employment law. She serves as a member of St. Luke’s 
Methodist Church, Impact Oklahoma, the Junior League of Oklahoma City, the Annie Oakley Society, the 
Institute for Energy Law and the Oklahoma Bar Association.

Mark McDaniel, Devon Energy Corporation
McDaniel is senior counsel with Devon Energy in Oklahoma City, where he has worked since 2005. His 
practice focuses on energy litigation, transactions, acquisition and divestitures in Wyoming, New Mexico, 
Texas and Oklahoma. McDaniel represents Devon on the American Petroleum Institute, Western Ener-
gy Alliance, and Independent Petroleum Association of America. He was selected for the Oklahoma Bar 
Association (OBA) Alma Wilson Award for OBA member who has made a significant contribution to 
improving the lives of Oklahoma children; Distinguished Goldbug in Philanthropy, Alva Goldbug Education 
Foundation; Fellow of the Litigation Counsel of America; Oklahoma County Bar Association, Corporate 
Counsel Section Chair; Journal Record Leadership in Law Award; Oklahoma City Mineral Lawyers So-
ciety (President); and serves as a member of the Rotary Club of Oklahoma City. He graduated from Alva 
High School in 1982, the University of Oklahoma with a B.B.A. in Finance 1987, and J.D. in 1990.

Keith Tracy
Tracy is the Chief Commercial Officer of Elysian, a carbon capture and storage company. He has
been in the carbon capture business for 15 years and is one of the pioneers of the carbon
capture industry. Tracy co-founded Elysian to develop, own and operate carbon capture and
storage projects throughout the United States.



Get Your DUCs in a Row: Failure to Develop and Lease Cancellations Beyond the Paying 
Cody McPherson, Mahaffey & Gore
McPherson is a shareholder with the firm, Mahaffey & Gore, P.C. in Oklahoma City, OK. McPherson 
represents oil and gas producers, mineral owners and surface owners. His practice involves oil and gas 
litigation, with a focus on land and surface use issues, quiet title and oil and gas contract disputes.  

Mark Walraven, Graft & Walraven
Walraven is a trial lawyer at Graft & Walraven PLLC. He primarily assists mineral owners with oil and gas 
negotiations, leasing, mineral sales, and litigation. Walraven focuses his litigation practice on oil and gas 
lease cancellation, underpayment or nonpayment or royalties, and trust and probate litigation involving land 
and mineral assets. Before his professional career, Walraven served in the United States Army, starting with 
1-501 Airborne Infantry Regiment and the 3rd Armored Cavalry Regiment in Nov. 2007 and leaving active 
service as a Captain in Jan. 2009.

Oil and Gas Purchase and Sale Agreements Panel Discussion
Jeremy Black, McAfee Taft
Black is a shareholder at McAfee & Taft A Professional Corporation. Black’s practice is focused
on advising clients on a variety of corporate, transactional and commercial matters including
mergers, acquisitions, divestitures, joint ventures, and financing transactions, with an emphasis
on upstream and midstream oil and gas transactions and related matters.

Wendy Brooks, Assistant General Counsel, Laredo Petroleum, Inc.
Brooks serves as Assistant General Counsel for Laredo Petroleum, Inc..  Prior to joining Laredo, Ms. 
Brooks was the Assistant General Counsel and Vice President for WPX Energy, Inc. for over 23 years.  
She also served as in-house counsel for Allstate Insurance Company and in private practice as a trial 
lawyer specializing in insurance defense.  She holds a Bachelor of Science in Hotel and Restaurant 
Administration and Business from Oklahoma State University and a Juris Doctorate from the University of 
Oklahoma.  

Jolisa Melton Dobbs, Partner, Holland & Knight LLP
Dobbs is an experienced oil and gas attorney in Holland & Knight’s Dallas office. She serves on
the leadership team for the firm’s Energy & Natural Resources Industry Sector Group as well as a member 
of the Energy Transition Team. Ms. Dobbs concentrates on acquisition and disposition transactions 
throughout all oil and gas plays and land rights issues in relation to surface uses by
energy companies and midstream development.

Rand Phipps, former Chief Operating Officer and General Counsel, Mustang Fuel Corporation 
Phipps is a Senior Advisor and advisory Board Member to Mustang Fuel Corporation, where he previously 
held the positions of Senior Vice President, Secretary, General Counsel and Chief
Operating Officer. He served as a Director and Secretary of other Mustang Companies. He
received a Bachelor of Science degree in Business Administration with Distinction and a Juris
Doctor from the University of Nebraska.

Michael Reel, General Counsel, Mach Resources, LLC
Reel serves as General Counsel of MACH Resources and previously served as Senior Counsel
from 2017-2021. He received his juris doctor from Oklahoma City University School of Law in 2011 and 
earned his bachelor of science from Oklahoma State University in 2008.



CCUS: A commercial and legal overview of carbon capture, utilization, and storage projects
James “Jim” Dolphin, Partner, Kirkland & Ellis, LLP
Dolphin is a partner in the Environmental Transactions group at Kirkland & Ellis LLP, Houston, where he 
regularly advises strategic and private equity clients on environmental considerations in transactions. He 
has significant experience advising clients on the environmental aspects of energy-focused transactions 
and projects, including those relating to oil and natural gas exploration and production, carbon capture, 
utilization and sequestration (CCUS), solar, energy storage, wind, geothermal, energy efficiency, and 
environmental attributes and greenhouse gas offsets. Jim is an expert in the field of CCUS, carbon offsets, 
and environmental permitting considerations for energy development projects. 

Jarrod Gamble, Associate, Kirkland & Ellis, LLP, Houston
Gamble is an associate in the Houston office of Kirkland & Ellis LLP. He represents oil and natural
gas exploration and production (E&P) companies, energy companies and private equity-backed
firms in a broad range of oil and gas transactions and carbon management projects, including
the purchase, sale and financing of E&P properties, processing plants and pipeline systems. His
experience includes assisting in the asset acquisition and drilling over federal and fee lands in
Alaska, Colorado, New Mexico, North Dakota, Oklahoma, Texas and Wyoming.
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UPDATE ON OIL AND 
GAS LITIGATION

Presentation by Paul D. Trimble
Trimble Law Group PLLC
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Magnum Energy, Inc. v. 
Bd. Of Adjustment for the City of Norman

2022 OK 6, 510 P.3d 818

• Norman had a business licensing requirement that oil and gas
operators maintain $2 million in umbrella liability coverage

• Plaintiff applied for a variance which was denied by Norman’s
Board of Adjustment

• Plaintiff appealed that decision to Cleveland County District
Court. Summary judgment was granted in favor of Plaintiff.
Court of Appeals reverses and certiorari granted to “address
whether the requirement conflicts with 52 O.S. § 137.1, which
establishes the authority of localities to regulate oil and gas
operations.”

3



Magnum 
Energy, Inc. 

v. 
Bd. Of 

Adjustment 
for the City 
of Norman

• 52 O.S. § 137 authorizes municipalities to enact
ordinances regarding:

• Noise, road use, traffic and odors, to the extent not
inconsistent with OCC regulations;

• Setbacks and fencing requirements; and

• Development of areas which have been or may be
delineated as a 100 year flood plain

• The Board argued that this provision did not limit
the general police power of the municipality to
provide for the safety and wellbeing of inhabitants

4



Magnum Energy, Inc. v. 
Bd. Of Adjustment for the 

City of Norman

• Oklahoma Supreme Court addresses 52 O.S. § 137.1 and reverses Court of Civil
Appeals as follows:

• With the enactment of 52 O.S.Supp.2015 § 137.1 in 2015, the Legislature sought to change
the nature of the concurrent jurisdiction of municipalities and the Corporation Commission.
Municipalities no longer possess a broad police power to regulate oil and gas. Section 13-
1502.1(2)(4) exceeds the scope of authority to regulate oil and gas production reserved for
municipalities in § 137.1 and elsewhere in statute. We find that § 13-1502.1(a)(4) conflicts
with 52 O.S. § 137.1, rendering § 13-1502.1(a)(4) invalid and unenforceable. Accordingly,
COCA’s opinion is hereby vacated, and the judgment of the trial court is affirmed.
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Crown Energy Company v. 
Mid-Continent Casualty Co.

2022 OK 60, 511 P.3d 1064

• Action seeking a declaration that two commercial general liability
policies provided coverage for claims associated with seismic
activity caused by waste water disposal

• Crown was sued and submitted the claim which was denied by Mid-
Continent. According to Mid-Continent, the damages were not the
result of an “occurrence” and that the claims fell within the
pollution exclusion of the policies

• District Court granted the Operator’s motion, finding that there was
a duty to defend

• The Court of Appeals affirmed. Certiorari sought and granted

6



Crown Energy Company 
v. 

Mid-Continent Casualty Co.

• On the “occurrence” issue, Mid-Continent claimed that “because Crown was
intentionally injecting water into the disposal well”, it could not constitute an accident

• The Supreme Court addressed this issue as follows:

• The fact that there is some risk of seismic activity associated with Crown’s waste water
disposal activities does not mean that seismic activity is such a natural and probable
consequence of those activities that it should be expected. Accordingly, we find that the
earthquakes which prompted the Reid Lawsuit were accidental and, thus, constitute an
“occurrence” under the Policies.

• On the “pollution exclusion” issue, the Policy did not apply:

• To “Bodily Injury” or “Property Damage” arising out of the discharge, dispersal, release or
escape of smoke, vapors, soot, fumes, acids, alkalis, toxic chemicals, liquids or gases, waste
materials or other irritants, contaminants or pollutants into or upon the land, the
atmosphere or any water course or body of water; but this exclusion does not apply to a
“Pollution Incident”.

7



Crown 
Energy 

Company 
v. 

Mid-
Continent 

Casualty Co.

• The Oklahoma Supreme Court parsed the language
of Pollution Exclusion and concluded that the
Pollution Exclusion did not prevent coverage. More
broadly, the Court also concluded:

• Mid-Continent claims that the waste water at issue
here unquestionably qualified as an irritant,
contaminant, or pollutant. Mid-Continent is correct
that the waste water that was being disposed of
constitutes a “deleterious substance” and had the
potential to cause bodily injury or property damage
by virtue of its polluting nature. However, the
property damage that prompted the Reid Lawsuit
was not caused by the waste water’s polluting nature
and thus would not fall within the scope of the
Pollution Exclusion.
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Griggs v. New Dominion, LLC
Oklahoma Court of Civil Appeals

Case No. 119,185 – 10/26/22

• Class claims alleging disposal of waste water triggered nine
groups of earthquakes across nine counties

• A group of defendants filed a motion to strike class allegations,
which was granted – “no way this Court believes that the
plaintiffs can show commonality, as it related to a class
certification.”

9



Griggs v. New Dominion, LLC

• Court of Appeals affirms, holding:

• Each class member must show that a defendant’s actions caused an earthquake which
resulted in property damage to that member. If a defendant’s actions caused an
earthquake, damage by that defendant to a class member does not necessarily follow.
Violation of one’s duty does not automatically result in injuries or damages. The evidence
needed to prove each Defendant’s contribution to causing an earthquake will differ, as
Plaintiffs will have to connect a given disposal well to causing a given earthquake and
causing Plaintiffs’ injuries or damages from that earthquake. With so many Defendants and
nine clusters of earthquakes occurring from 2014 through 2017 in nine counties causing
different injuries and damages, the proposed class questions cannot generate answers
common to the class.

10



Griggs
v.

New 
Dominion, 

LLC

• Court distinguishes Cooper v. New Dominion*,
where the Court of Civil Appeals affirmed the trial
court’s certification of eight specific issues in a class
case alleging damages from the 2011 Prague
earthquakes as follows:

• Plaintiffs did not assert claims against one defendant
regarding earthquakes occurring over a three-day
period in approximately the same location, as the
Cooper plaintiffs did. Rather, Plaintiffs assert claims
against 23 defendants addressing nine clusters of
earthquakes occurring over parts of four years with
seismic activity occurring in numerous Oklahoma
locations. The facts in Cooper fundamentally
distinguish it from this case as they pertain to the
class certification requirement of commonality.

* Case No. 117,281
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Tres C, LLC v. Raker Resources, LLC
Case No. 118650, Supreme Court of Oklahoma

Certiorari Granted

• Plaintiff owns 320 acres in Blaine County

• Cowan Well drilled – Perpetuated lease into secondary term

• 2010 – CLR takes an assignment outside the wellbore

• Lease contains a 60-day cessation of production clause

• Lifting costs exceeded operating revenues during September,
October and November of 2016

• CLR commences dirt work in January of 2017 and proceeds to drill
and complete well

12



Tres C, LLC 
v. 

Raker Resources, LLC

• Trial Court concludes that the lease had expired, notwithstanding CLR’s work in
January of 2017

• Court of Appeals affirms, holding:

• The Cowan Lease is clear. The facts are established and not challenged. There was a
cessation of production. Raker and Continental had sixty days to remedy the cause of the
cessation of production or drill a new well. They did neither. Absent additional,
noncontract related defenses, the Cowan Lease expired.

• Certiorari to Oklahoma Supreme Court sought and granted in February of 2022
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Red Bluff Resources, LLC v. Russell
Case No. CV-2019-68

District Court of Canadian County, Oklahoma

• Surface damage case brought pursuant to 52 O.S. § 318

• Landowner claimed damages should be based on a “development”
or “per lot” basis

• District Court rules:

• Respondent is permitted to present evidence of the highest and best
use of Respondent’s property, but such evidence shall be limited to a
bare statement why the property is adapted for that purpose and to
testimony of its value for such purpose.

• An issue on the burden of proof was also addressed. District Court
concludes that because Respondents are seeking a damages award
for the change in the fair market value of their property, they had
the burden of proof.
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J.B. Richardson v. Continental Resources, Inc.
Case No. CJ-2018-3

District Court of Dewey County, Oklahoma

• Addresses enhancement language in royalty clause which
provides:

• NO DEDUCTIONS: It is agreed between Lessor and Lessee that,
notwithstanding any language herein to the contrary, all oil, gas or
other proceeds accruing to the Lessor under this lease or by state law
shall be without deduction, for the cost of producing, gathering,
storing, separating, treating, dehydrating, compressing, processing,
transporting, and marketing oil, gas and other products produced
hereunder to transform the product into marketable form; however,
Lessor’s share of any such costs which result in enhancing the value of
the marketable oil, gas or other products to receive a better price
may be deducted from Lessor’s share of production so long as they
are based on Lessee’s actual cost of such enhancements. However, in
no event shall Lessor receive a price that is less than, or more than,
the price received by Lessee.
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J.B. Richardson 
v. 

Continental Resources, Inc.

• Court rules that the clause is ambiguous as follows:

• The ruling will be that the jury will hear testimony from people whom are qualified as
experts by this Court to assist the jury in interpreting the meaning of – and I can’t just limit
it to marketable form. I’m going to include the phrase, transform the product into
marketable form as a phrase in which experts for both sides can use industry standard
common language, whatever they want to testify to, to help the jury interpret the meaning
of transform the product into marketable form taken as a whole.

• Regarding specifically the definition of marketable, Judge states:

• So unless there’s some agreement, either, withdraw one of your motions you’re going to
make me make that technical legal ruling, because I’m not going to be the first Court in the
United States of America, or at least Oklahoma, to give a jury instruction on what is
marketable – what marketable means –
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OTHER INTERESTING CASES

• Kunneman Properties, LLC v. Marathon Oil Company – Case No. 17-
CV-456-GKF-JFJ – District Court denies class certification in royalty
underpayment case. Court states:

• Since the Mittelstaedt decision in 1998, the Oklahoma Supreme Court
has not revisited marketability. The Oklahoma Court of Civil Appeals
has recognized “[t]he question of where and when particular gas is
marketable is not settled in Oklahoma [and] there is no categorical
rule with respect to when post-production costs may be considered
for royalty valuation.” Strack v. Cont’l Res., Inc., 405 P.3d 131, 140
(Okla. Civ. App. 2017). In Strack, an Oklahoma Court of Civil Appeals
panel stated “post-production costs must be examined on an
individual basis to determine if they are within the class of costs share
by a royalty interest.” Id. (emphasis in original).

• FourPoint Energy, LLC v. BCE-Mach II, CJ-2020-00047, District Court
of Beckham County – Dispute over successor operator and OCC
jurisdiction
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OTHER INTERESTING CASES

• Derby Exploration v. Comanche Exploration, CV-2019-30, District Court of Dewey
County – commencement of operations sufficient to maintain lease across the
primary term

• Cline v. Sunoco (R&M) and Sunoco Partners Marketing & Terminals L.P., Case No. CIV-
17-313-JAG, Eastern District of Oklahoma – continued dispute at 10th Circuit over
finality and continued dispute at the District Court over collection efforts

• Buckles Properties, LLC v. Oil Producers, Inc. of Kansas, 2022 OK CIV APP 34, ___ P.3d
___ – Development covenant

18



TEXAS
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Nettye Engler Energy, LP v.
Blue Stone Natural Resources II, LLC

639 S.W.3d 682 (Tex. 2022)

• Deed conveys mineral estate but reserves a non-participating
royalty interest “in-kind”

• Deed requires delivery of grantor’s functional share “free of
cost in the pipeline, if any, otherwise free of cost at the mouth
of the well or mine”

• Grantee contended that delivery occurs in the gathering
pipelines comprising the gas gathering system at the well,
meaning grantor shared in gathering, compression and
processing
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Nettye Engler Energy, LP v.
Blue Stone Natural Resources 

II, LLC

• Grantor contended that delivery was downstream at the transportation pipeline

• Texas Supreme Court argues with grantee as follows:

• We affirm the court of appeals’ judgment. A gas gathering pipeline is a “pipeline” in
common, industry, and regulatory parlance, and the deed does not limit the delivery
location to any specific pipeline nor prohibit delivery to a pipeline at or near the well, if any.
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Endeavor Energy Resources 
v. Energen Resources

615 S.W.3d 144 (Tex. 2020)

• Addressed banking provision in a Continuous Development Clause

• `11,300 acre tract. Significant bargaining power

• Relevant part of the Lease provided:

• This lease shall terminate as to all non-dedicated acreage any time a
subsequent well is not commenced within one hundred fifty (150) days
from the completion of a preceding well. Each well herein provided to
be drilled, once spudded, shall thereafter be drilled with reasonable
and continuous diligence to a depth below three thousand five
hundred one feet (3,501') below the surface and shall be deemed to be
completed ten (10) days after the drilling rig moves off the hole or
upon removal of the completion rig, whichever is sooner. Lessee shall
have the right to accumulate unused days in any 150-day term during
the continuous development program in order to extend the next
allowed 150-day term between the completion of one well and the
drilling of a subsequent well.
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Endeavor Energy Resources
v.

Energen Resources

• Twelve wells were drilled without controversy. After a 310-day gap period following
completion of Well 12, Lessor entered into a new lease with Energen. Two days later,
Energen sues Endeavor, claiming Endeavor’s lease had expired

• Eight days after being sued, Endeavor commences Well 13

• Energen argues that the CD provision allowed unused days to be credited only from
the immediately preceding term. Endeavor had drilled Well 12 in 114 days, so there
was no doubt that Endeavor had at least that plus 150 for Well 13

• Endeavor argues that the CD provision allowed the lessee to accumulate unused days
across multiple terms and, as a result of earlier banking, it had 377 days to
commence Well 13
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Endeavor 
Energy 

Resources
v. 

Energen 
Resources

• Endeavor also argued that because of its
ambiguity, the CD provision cannot operate as a
special limitation

• Trial Court agrees with Energen, concluding that
because Endeavor did not begin drilling within
186-day window, its interest in non-dedicated
acreage reverted to Lessor, who had validly
released to Energen

• Court of Appeals affirms

• Court addresses a number of contract
interpretation principles and further squarely
addresses both of the arguments behind intent
advanced by Endeavor and Energen

• Endeavor argued the purpose was to ensure a well
on average every 150 days. Energen argues the
purpose was to ensure that there would not be an
extended period between wells
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Endeavor Energy Resources 
v.

Energen Resources

• Citing Piranha Partners, the Court states:

• We have been increasingly hesitant to fall back on such “default” rules of contract
construction, preferring instead to resolve questions of contractual meaning based on
objective textual indicators of the parties’ intent, if at all possible. See Piranha
Partners v. Neuhoff, 596 S.W.3d 740, 744 (Tex. 2020)

• Neither side's arguments regarding the Lease's commercial purposes are
sufficient to break the tie created by the Lease's ambiguous language

• Because the disputed provision is ambiguous, it cannot operate as a special
limitation under these circumstances
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Total v. DFW
2022 WL 872476

Court of Appeals of Texas, Fort Worth

• Original 2006 lease contained a Continuous Development and
Retained Acreage provision

• “Years later,” the lease was amended and ratified to allow Total
and CHK to maintain the lease so long as they satisfied a
commitment to drill fourteen wells over a two-year period

• Following dramatic drop in prices in 2015, it was determined
that neither vertical or horizontal development would be
economic
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Total v. DFW

• CHK advises DFW that it was going to drill vertical wells to fulfill the drilling
commitment, even though vertical wells had never been drilled on the leasehold

• Vertical wells would lose less money

• Trial Court grants DFW’s Motion for Summary Judgment
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Total
v.

DFW

• Court of Appeals reverses, concluding:

• But in the language of the drilling commitment, only
“well” is used. At no point does the paragraph
indicate that only horizontal wells could satisfy the
commitment or that vertical wells were excluded
from the wells referred to. And the remainder of the
lease shows that the parties limited the type of well
when necessary. While we recognize that vertical
wells had never been drilled on the leasehold before
and that the parties likely contemplated horizontal
wells, we cannot go beyond the plain language of the
lease to construe it in line with DFW’s desired
interpretation. Thus, the parties’ intent as manifested
by the plain language of the lease did not limit the
drilling commitment to horizontal wells.
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Thistle Creek Ranch, LLC v.
Ironroc Energy Partners, LLC

Texas Court of Appeals – Houston – 2022 WL 1310957

• Habendum clause in lease provides:

• Unless sooner terminated or longer kept in force under other
provisions hereof, this lease shall remain in force for a term of
three (3) years from the date hereof, hereinafter called “primary
term,” and as long thereafter as operations, as hereinafter
defined, are conducted upon said land with no cessation for
more than ninety (90) consecutive days.

• Operations were defined as:

• Operations for and any of the following: drilling, testing,
completing, reworking, recompleting, deepening, plugging back
or repairing of a well in search for or in any endeavor to obtain
production of oil, gas, sulphur or other minerals, excavating a
mine, production of oil, gas, Sulphur or other mineral, whether or
not in paying quantities.

29



Thistle Creek Ranch, LLC v.
Ironroc Energy Partners, LLC

• Stipulated that the well did not produce in paying quantities since at least March of
2018, but there had been no cessation of production of more than 90 days

• Texas Court of Appeals – Houston division affirms as follows:

• The habendum clause here, however, does not use the word “produced.” It allows the lease
to continue past the primary term “as long thereafter as operations, as hereinafter defined,
are conducted.” And “operations” include “production of oil, gas, sulphur or other mineral,
whether or not in paying quantities.” Under the plain terms of the lease and undisputed
evidence in this case, the lease has not terminated because the well has produced gas
“whether or not in paying quantities.”
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OTHER INTERESTING CASES

• Rosetta Resources Operating, LP v. Martin, 645 S.W.3d 212 (Tex.
2022) – Court addresses express offset clause and finds ambiguity

• BPX Operating Co. v. Strickhausen, 629 S.W.3d 189 (Tex. 2021) –
acceptance of royalties not enough to ratify pooled unit

31
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Integrated Approach for Overcoming Uncertainties 
in Multi-Layered SWD wells

DAVID R. CHILDERS, PH.D. – MINGTECH PETRO LLC. (PRESENTER)
XINGRU WU, PH.D. – MINGTECH PETRO LLC.

KUNTZ CONFERENCE, NOVEMBER 2022



© 2022 Mingtech Petro LLC  2

1. Introduction of  saltwater disposal (SWD)
a) How complex is the SWD system
b) Why we run Step Rate Test

2. Downhole and near wellbore environment
3. Step rate test and its fives sins: why we believe it is not infallible
4. Introduction of  suggested integrated method
5. Closing remarks

OUTLINE
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Zhai et al., 2021

WATER MANAGEMENT IMPACTS OIL & GAS BUSINESS
• Coproduced from oil/gas production:

• Unconventional ~ 4:1; conventional ~ 13:1;
• $9~11B committed to oilfield water midstream 

by 2020; and $16B more is required; 
• Many options, 

• Subsurface disposal is the solution;
• Work within boundaries: no harm or damage!

“When the well is dry, we know the worth of  water” -
Benjamin Franklin

Feder, 2020
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• Complex multiple-layered system
– Often 1000+ ft in vertical
– Multi-series of  geological sequences 

accumulated over millions of  years
– Sand formations but with vast 

heterogeneity in nature
– Ubiquitous unknowns and uncertainties

QUICK FACTS OF INJECTION FORMATIONS

“The level of understanding about subsurface 
heterogeneity is proportional to your investment 
studying them”.  

Anonymous petrophysicst
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Surface

400'
450'

180'

FRACTURE OR NOT FRACTURE?

RISK

Reservoir integrity risk?

Fracture occurred?

• State and Federal regulations set maximum 
injection rate and allowable surface pressure

• Caveat: no downhole fracture to keep 
surrounding wells safe

• Looming questions: $4-8M gambles
– How to determine formation fracture pressure in 

heterogeneous reservoirs
– Relationship from regulated surface pressure to 

downhole pressure
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WATER PROCESS BEFORE INJECTION

Produced
Water

Gun Barrell

Separated Water

Oil

Charge Pump

Mesh Filter 100 to 200 Micron
H Pump

Skim Oil Sales
Tank
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PRODUCED WATER IS HARD TO CLEAN

Hydraulic
Concentrations in Produced Formation Water following Hydraulic Fracturing 

with Time (mg/L)
Fluid 6 Hours 12 Hours Day 5 Day 10 Day 30

Sulfate 35.3 86 <50 27.2 8.9 1.56
Total Kjeldahl
Nitrogen

97.2 112 104 224 150 139

Ammonia 9.62 39.3 42.5 70.2 60.9 160
Chloride 2,790 31,200 30,800 78,300 60,600 81,500

Total Dissolved  
Solids

7,700 39,400 43,200 94,300 119,000 148,000

Sodium 793 7940 9570 19,500 26,200 29,100
Benzene 77 64.7 129 625 797 740
Toluene 198 62.6 554 833 1,540 1,650

Glycols (𝜇𝜇𝜇𝜇/𝐿𝐿) 1,080,000 17100 29700

2-Butoxyethanol 𝜇𝜇𝜇𝜇
𝐿𝐿

<10,000 <10,000 <10,000
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NEAR WELLBORE ENVIRONMENT

Solid particles

Organic deposit

Filtration test on oil/grease and solids impact on formation damage

Formation damage due to injection So=25% near wellbore

So= 2% away from well

Mohan et al, 2011
Formation damage due to bacteria from impoundment

Oil & grease increases the skin 
factor
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Straws from “joripaper.com”and Long-haul transmission pipelines from “energymarkllc.wordpress.com”

Skin factor = 5Skin factor = -1

SKIN RESISTANCE AFFECTS INJECTION
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HYDRAULICS OF A TYPICAL INJECTION WELLBORE

Pwf-Pwfs- =   ∆p2

Pr PePwfsPwf

Pwh
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∆p1= Loss in porous medium
∆p2= Loss across the completion
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• Increasing surface pressure due to increasing skin factor
• Step rate test is “expected” to determine the formation fracturing pressure
• Good track records for simple systems
• Recommended/approved by regulators

WHY STEP RATE TEST

Rate

Pressure

Decreasing 
water quality

Clean water response 
before fracturing

Clean water response 
after fracturing

Low

5

10

15

20

25

High

Medium

Water 
Quality

Injectivity
Index

Time (days)

Water Quality
Injectivity Index

1 21 41 81 101 121 141 16161
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A TYPICAL STEP RATE TEST

• Slope change indicates 
injectivity change

• Usually, the change isn’t 
subtle if  fracturing 
occurred

• Fracturing pressure only 
can  be obtained IF
o Single layer
o Fracturing occurred

Injection rate, B/DTime, hr

Pw
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COMMON SINS OF STEP-RATE TEST INTERPRETATION

SRT

Over 
simplification

High 
co-linearity

Overt 
subjectivity

Self-
assertiveness

Homogeneity

Uses a single-layer tool to 
interpret a multi-layer system

All data align on the same 
straight line without a clear 
slope change

Different practitioners give 
different results

Ignores the fact of 
reservoir heterogeneity

Uses it indiscriminately on 
measurement interpretation
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WHAT LITERATURE SAYS ABOUT SRT…

Elias et al. 2014 (SPE 169513), stated that if “the test durations are not sufficiently long to reach steady
conditions one must assume that kh is constant, flow is radial, and that pressure at radial distance is
constant. In practice, none of these assumptions are satisfied.”

Ershaghi et al. (2018) on important factors regarding SRT’s:
• “Break in the plot of pressure versus injection rate (P vs. q) can be caused by several factors including

the overcoming of skin resistance and pore pressure and other factors may be at play when
considering observed breaks in SRTs for two-phase flow.”

• “Most formulations presented assumed simple conditions such as single layer and single-phase flow
and only a few have attempted to incorporate geomechanical effects.”

• “Interpretation of fracture pressures from SRT’s was complex using the classical approach of plotting
injection rate versus pressure, noted that the change in the slope above fracture pressure was very
subtle resulting in uncertainties in the determination of fracture initiation pressure and some have
suggested, in the literature, using cumulative change of rate per unit pressure versus BHP.”
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MULTI-LENSES: INTEGRATED APPROACH

• An accurate geomechanical model to consider reservoir multi-
governing parameters

• Used Monte Carlo simulation to consider reservoir
heterogeneity and uncertainties with reservoir properties

• Design and repurpose step rate test:
o Design a pressure fall-off test for skin factor and permeability
o Use water/reservoir properties under subsurface conditions

• Interpreted SRT data by incorporating production logging
• Pressure diffusion at the problem well via more accurate

solution and different skin factors

Layer 1

Layer 2

Layer 3

Layer 4
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INTEGRATED APPROACH: GEOMECHANICAL MODEL

• Formation parting pressure is affected by temperature difference between
injection fluid and reservoir temperatures, original stress, injection and current
reservoir pressures

( ) ( )
1

o p res o p inj o p res
f

p

A p p A T T A Sp
p

A S
σ + − + − −

=
−

−Ap = poroelastic constant

−AT = thermoelastic constant

−S = poroelastic shape factor (suggest S = 0.5~0.67 for a fractured well)

−p0, T0 are original reservoir pressure and temperature

−pres is current reservoir pressure
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• Consider property uncertainties while honoring measurements
• Present the result with a probability

INTEGRATED APPROACH: MONTE CARLO SIMULATION

Uniform Triangular

Normal
Fracturing pressure, psi

2000 3000 4000 5000 6000 7000 8000 9000

Pr
ob
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0.0

0.2

0.4
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0.8

1.0

P90 P50 P10

PXX: XX% probability that the fracturing pressure will be higher

Safe Risky Not suggested
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Production
Other Injection

• Combining step rate test and production logging reveals injection profile (rates at intervals)
o Profiles are different when surface pressure change

• Step rate test with shut-in
o Determine skin factor- set up surveillance base line
o Determine matrix permeability
o Detect interference from surrounding wells

• Subsurface pressure profile during injection

INTEGRATED APPROACH: OTHERS

Zeinalabideen, et al., 2021
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1. Step rate test is a straightforward and often used method to determine fracturing
pressure of a formation; but in reality, it is often abused and misapplied to scenarios
violating its fundamental assumptions;

2. Surface pressure change isn’t linearly related to sandface pressure due to skin factor and
friction loss;

3. Formation fracturing pressures (FP) are related to many parameters which have
significant uncertainties; We suggest using the combination of Monte Carlo simulation
and geomechanics model to determine the FP.

4. Developing an operational envelope with probability from Monte Carlo helps decision-
making rather than utilizing a precise number from SRT.

CLOSING REMARKS

“It is better to be roughly right than precisely wrong”- John Maynard Keynes
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• Established in 2013 with excellent track records
• Provide consulting & training services

– Saltwater disposal/injection
– Oil and gas development, production, and operations
– Complex fluid phase behavior
– Reservoir characterization
– Economic analysis and project evaluation
– Oil/gas reserve categorization

• Previous clients
– Lagoon Water Mid-stream, Tiptop Energy, SINOPEC, CNPC, CNOOC, OU, Legal firms

• Contact: Xingru Wu, Ph.D. | utwuxru@gmail.com | 512-484-5343
– 10+ years industry experience and 12 years at OU MPGE
– Distinguished Lecturer, Society of Petroleum Engineers (SPE)
– 100+ publications

LET’S DO BUSINESS-MINGTECH PETRO LLC.
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To whom does a lawyer owe duty?
• Clients
• Courts/Rule of Law
• The Public as a Public Citizen



Duty of Confidentiality 
• What is it?
• “information relating to the representation of a client” – ABA 

Model 1.6(a)



When can you reveal it?
• Client gives informed consent.
• The disclosure is impliedly authorized in order to carry out the 

representation.
• Falls under an exception.



Exceptions to confidentially under ABA 
Model Rule 1.6(b)
• To prevent reasonably certain death or substantial bodily harm;
• to prevent the client from committing a crime or fraud that is 

reasonably certain to result in substantial injury to the financial 
interests or property of another and in furtherance of which the 
client has used or is using the lawyer's services;



Continued Exceptions to confidentially 
under ABA Model Rule 1.6(b)
• to prevent, mitigate or rectify substantial injury to the financial 

interests or property of another that is reasonably certain to 
result or has resulted from the client's commission of a crime or 
fraud in furtherance of which the client has used the lawyer's 
services;

• to secure legal advice about the lawyer’s compliance with these 
Rules;



Continued Exceptions to confidentially 
under ABA Model Rule 1.6(b)
• to establish a claim or defense on behalf of the lawyer in a 

controversy between the lawyer and the client, to establish a 
defense to a criminal charge or civil claim against the lawyer 
based upon conduct in which the client was involved, or to 
respond to allegations in any proceeding concerning the 
lawyer's representation of the client;

• to comply with other law or a court order; or



Continued Exceptions to confidentially 
under ABA Model Rule 1.6(b)
• to detect and resolve conflicts of interest arising from the 

lawyer’s change of employment or from changes in the 
composition or ownership of a firm, but only if the revealed 
information would not compromise the attorney-client 
privilege or otherwise prejudice the client.



Privilege & Confidentiality: What is the difference? 
• Rules of Evidence
• About when can you not disclose when otherwise compelled to



When can you assert it?
• Attorney-client Privilege
• Work Product Privilege 



Waiving Privilege
• U.S. v. Chen (9th Cir. 1996) (Kleinfeld, J.): Crime-fraud exception 

to attorney-client privilege.
• U.S. v. [Martha] Stewart (S.D.N.Y. 2003): Waiver of attorney-

client privilege and work-product protection by intentional 
disclosure.

• In re Pacific Pictures (9th Cir. 2012): “Selective waiver” by 
disclosure to government but assertion of privilege in litigation 
involving private parties.



Continued Waiving Privilege
• U.S. v. Bilzerian (2d Cir. 1991) (leading case): Affirmative reliance 

on advice of counsel, or “putting in issue.” 
• Inadvertent disclosure; document production mistakes.



Selective Waiver
• Classic fact pattern. Defendant is in litigation with government 

and private parties.
• Voluntarily discloses privileged communications to 

government in exchange for favorable treatment. Now wants to 
assert privilege in litigation against private party.

• Is waiver for one purpose waiver for all?



What do the cases say?
• Diversified Industries (8th Cir.) is the source of all this mischief.

• Selective waiver 

• 1st, 3rd, 4th, 5th, 9th, 10th and 11th Circuit: 
• voluntary disclosure = waiver.

• 2nd and 7th Cir.: case by case!
• Does it matter if communications produced to government under 

confidentiality agreement? 



Confidentiality In the News
• Infowars/Sandy Hook Case 
• Supreme Court Draft Dobbs Opinion



Alex Jones’s Text Messages
• Digital copy of cell phone sent inadvertently (?)
• ABA Model Rule 1.6 (c), “A lawyer shall make reasonable 

efforts to prevent the inadvertent or unauthorized disclosure of, 
or unauthorized access to, information relating to the 
representation of a client.” 



What should lawyers have done?
• ABA Model Rule 4.4(b) “A lawyer who receives a document or 

electronically stored information relating to the representation 
of the lawyer's client and knows or reasonably should know 
that the document or electronically stored information was 
inadvertently sent shall promptly notify the sender.”



What did they do?
• Opposing counsel reported that he notified Jones’s lawyers about 

mistake, but they did not take “any steps” to claim privilege.
• What can Alex Jones do?

• Any appeals in civil trials respond to a trial court’s rulings and evidence, 
not lawyer missteps, Texas civil appellate attorneys said.

• Ineffective counsel appeals that can apply to criminal trials can’t be 
pursued in civil litigation.

• Path forward: legal malpractice lawsuit against his team.



To whom does a lawyer owe duty?
• Clients
• Courts/Rule of Law
• The Public as a Public Citizen



Which of these duties do rules of 
confidentiality support?
• Clients
• Courts/Rule of Law
• The Public as a Public Citizen



Is there a shift in the balance of how 
lawyers view these duties?



Thank You



Energy Transition Panel:  Energy Transition Trends and 
Opportunities for Upstream E&P’s

Mark McDaniel, Devon Energy Corporation (Moderator)

Jonice Cline, Chesapeake Energy Corporation

Jenn Kaiser, Continental Resources, Inc.

Keith Tracy, Elysian Carbon Management



Energy Transition – Different Views
“Oil and natural gas are set to remain part of the energy system for 
decades to come. … Thus, the industry is likely to continue to have a 
global role in supplying affordable, reliable energy that is essential for 
economic development, quality of life, healthy livelihoods and 
eradication of poverty.  Equally, this role needs to support the 
transition to a low carbon future.”

IEA, Nov. 2018, International Energy Agency World Energy Outlook 2018, 
www.iea.org/reports/world-energy-outlook 2018

http://www.iea.org/reports/world-energy-outlook


Energy Transition – Different Views
“Energy transition refers to the global energy sector’s shift from fossil-
based systems of energy production and consumption – including oil, 
natural gas and coal – to renewable energy sources like wind and solar, as 
well as lithium-ion batteries ….  Regulation and commitment to 
decarbonization has been mixed, but the energy transition will continue to 
increase in importance as investors prioritize environmental, social and 
governance (ESG) factors.”

S&P Global, Feb. 24, 2020, spglobal.com



Language of Energy Transition
CCS/ CCUS = Carbon capture and storage; carbon capture utilization and storage

Climate Change = Climate change refers to long-term shifts in temperatures and weather patterns.
These shifts may be natural …. But since the 1800s, human activities have been the main driver of
climate change, primarily due to burning fossil fuels like coal, oil and gas.  www.un.org

ESG = Environmental, social and governance

GHG = Greenhouse gases; gases in the atmosphere that trap heat; e.g., carbon dioxide (CO2), methane
(CH4), nitrous oxide (NOx)

RSG = responsibly sourced gas; natural gas produced at facilities assessed by a third-party certifier that 
operations are below certain threshold of methane emission intensity and using best practices

http://www.un.org/


GET YOUR DUCS IN A ROW: 
FAILURE TO DEVELOP AND LEASE CANCELLATIONS 
BEYOND THE PAYING QUANTITIES ANALYSIS

CODY MCPHERSON – MAHAFFEY & GORE

MARK WALRAVEN – GRAFT & WALRAVEN



AGENDA

• Failure to Develop

• DUCs

• Practical Solutions
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LEASE CANCELLATIONS: 
MORE THAN A PPQ ANALYSIS

• NOT ABOUT PPQs

• Presume you have a well that is Producing in Paying Quantities

• Duty to Further Develop

• Duty to Diligently Complete a Well

4
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THE DUTY TO FURTHER DEVELOP

• “Upon securing production of oil or gas from the leasehold, the lessee is bound thereafter to drill 
such additional wells to develop the premises as a reasonably prudent operator.”  Wilds v. 
Universal Resources Corp., 662 P.2d 303, 306 (Okla. 1983).  
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RECEIPT OF DEMAND LETTER

• Why?

• Why Now?

• Why Here?

Opportunity to Make a Non-productive Asset Productive

6
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RECEIPT OF DEMAND LETTER

• Why?
1) Necessity of the demand.  

• “Due to the implied nature of the covenants to further develop and protect against 
drainage, the lessee must be put on notice of the lessor’s claim for cancellation before it 
may be presented in court.”  

• Gibson & Jennings v. Amos Drilling Co., 162 P.2d 1002, 1006 (Okla. 1945).

a) Exception. 

• No demand is necessary where the lessor is only seeking to recover damages.  Kuntz, 
Oil & Gas §§58.4 & 61.4

7
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RECEIPT OF DEMAND LETTER

• Why Now?
a) Motivations – What does the lessor really want, development or release?

b) Leasing activity in the area – Why is the lessor seeking this now? 

a. Farm in/out opportunities

b. Working with (not against) the lessor

8
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RECEIPT OF DEMAND LETTER

• Why Here?
• Production in 9-spot?

• Leasing in area?

• Nearby rigs?

• Value placed on the subject of the demand?

• OPPORTUNITY?

9
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DEMAND LETTER: CONTENTS

a)    Does not have to be in writing. (Though it should be)

• The notice need not be written or in any particular form.  Kuntz, Oil & Gas §58.4; citing Lyons v. Robson, 330 
P.2d 593, 596 (Okla. 1958).

b)    Does not have to specify any particular mode of development (i.e. horizontal vs. vertical development).  

• This is the teaching of Neff v. Jones at 717-718. Claim for breach of ICFD. Defendant lessee took the position
that the Plaintiff ’s demand was vague insofar as the development demanded, that it didn’t know what to do in
response to the demand and that it attempted to enhance the production from the well by performing a
treatment with “load oil”.

• The bottom line is if the actions taken by the lessee do not satisfy what is required by the ICFD then the
original demand remains unresolved and no new demand need be sent.

• Neff v. Jones, 288 P.2d 712, 717-718 (Okla. 1955).

10
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DEMAND LETTER: CONTENTS

a) Does have to afford the lessee a reasonable amount of time before commencing suit to commence 
additional drilling. 

• Neff v. Jones, 288 P.2d 712, 716 (Okla. 1955).

• lessee must be afforded a reasonable time to initiate additional drilling prior to the filing of the 
lawsuit for cancellation.  As one might deduce from such a standard, what constitutes a 
reasonable period of time will depend upon the facts and circumstances at hand.  No bright line 
rule has been articulated on this issue.

• Note:  the key is the amount of time allotted from date of demand until suit is filed, not the 
amount of time stated in the demand letter (i.e. commence a well within 30 days of the date of 
this demand). 

• What are some time periods we have seen in practice? (60-180 days)
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DEMAND LETTER: CONTENTS

a) Does have to be presented in the name of the lessor. 

• In Mitchell v. Amerada Hess Corp., 638 P.2d 441, 446 (Okla. 1981), the demand for 
development was initiated by a third party that had a contract with the mineral owners 
authorizing the third party to seek cancellation of the underlying leases and obligating the 
mineral owners to enter into new leases in the event the underlying leases were cancelled.  
“[T]he demand required prerequisite to an action to cancel must be made by the parties 
privy to the contract the action seeks to cancel.  A demand from a stranger to the 
instrument is ineffective.” As such, the Mitchell court found the demand from the 
prospective new lessee insufficient.

• NOTE: Case should be filed with Lessor as Plaintiff (privity of K)
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PRE-DEMAND CONSIDERATIONS - LESSOR

a. Identify lease and review its terms (development addressed?)

b. Market conditions. 

c. History of development on the lease. 

d. History of development in the general surrounding area, particularly offset units. 

e. Identification of leasehold ownership and percentages of ownership (parties with right to drill 
owning an interest in the lease). Operator vs Non-Op WIO

f. Zones/formations to target for development

g. Financial Incentive

h. OCC Activity
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RECEIPT OF DEMAND CONSIDERATIONS - LESSEE

a. Items 1 a-d above, plus: 

1) Does the demand identify a zone/formation in which development would yield 
a profit to the lessees?

2) Internal plans, if any, for development (generally dictates response). 

3) Economic factors. 

4) Promptly notify WI partners and develop (hopefully) a unified plan for a 
response. 
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RECEIPT OF DEMAND CONSIDERATIONS - LESSEE

5) If subject to JOA, review applicable development and surrender of interest 
provisions. 

6) Production in 9-spot

7) Motivations – What does the lessor really want, development or release?

8) Leasing activity in the area – Why is the lessor seeking this now? 

a. Farm in/out opportunities

b. If you go this route, work with (not against) the lessor
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THE IMPLIED DUTY TO FURTHER DEVELOP

“Upon securing production of oil or gas from the leasehold, the lessee is bound thereafter
to drill such additional wells to develop the premises as a reasonably prudent operator.”
Wilds v. Universal Resources Corp., 662 P.2d 303, 306 (Okla. 1983).

Implied in the Lease
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THE DUTY TO FURTHER DEVELOP

• The Prudent Operator Standard - would a prudent operator drill a well to the undeveloped 
formation? 

• COST + BENEFIT = POSITIVE or NEGATIVE
• Lessee's Financial Situation? Other subjective concerns of Lessee?
• How much profit? Reasonable profit – Mitchell (cited in Buckles)
• Production in 9-spot
• Equities – See Buckles

• Prudent Operator Standard Extended – Canceled lease on evidence that a prudent operator

would not drill a well to the undeveloped formation? – Wolfson
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APPLICATION AND PROGRESSION OF THE RULE

A. Doss Royalty Co. v. Texas Co., 137 P.2d 934, 938-939 (Okla. 1943)

• Development had not occurred in fourteen (14) years.

• If conditions do not indicate to [the lessee] that further development will be profitable, it is
but fair that, after a reasonable time has expired, he surrender the undeveloped portions of
the lease and allow the lessor to procure development by others or assume the burden of
showing why in equity and good conscience the undeveloped portion should not be
cancelled so that the owner may, if possible, get it developed by others.

The Court ultimately held that cancellation of the undeveloped portion of the lease was justified solely on the basis that

an unreasonable length of time passed since lessee had undertaken efforts to develop the lease. The Court so held even

though the evidence indicated that additional development would not be profitable.

FAILURE TO DEVELOP

18

C



APPLICATION AND PROGRESSION OF THE RULE

A. Texas Consolidated Oils v.Vann, 258 P.2d 679 (Okla. 1953) (Texas “two step” approach)

• Where in the Doss, McKenna, and Colpitt cases the additional development is long delayed a
court of equity may, in a proper case, declare that the implied covenants of the lease for
reasonable development have been breached and upon such finding cancel the undeveloped
portion thereof. The decree is sustained by proof of mere lapse of time without more.
Where from all facts and circumstances the delay in the additional development is not long
delayed, but additional development is demanded by the lessor, the reasonable operator rule
will apply. Neither the lessor nor lessee is the arbiter of its application. The rule of law which
this and other courts have uniformly followed is that the lessor must establish the fact
that additional development in all reasonable probability will result in profit to
the lessee, over and above the costs of the development.

FAILURE TO DEVELOP
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APPLICATION AND PROGRESSION OF THE RULE

• Two take aways from Mitchell v.Amerada Hess Corp., 638 P.2d 441, 446 (Okla. 1981).

1. Same test applies whether the formation/zone in question had been developed or not:

"Can the duties of the lessee be judged apart from the spectre of profit where the activity is judged
exploration rather than development? To do so is unwise and unnecessary. The machinery to adjudicate an
“exploration” controversy exists presently in the form of the covenant to diligently develop. The element of
chance in achieving a profit from any given drilling project is invariably present and varies from a
development situation to an exploration only in its magnitude. The probability of a productive well is a
consideration presently existing in actions to further develop, and the need for a new rule to supplant
further development litigation in cases where the odds of profitability are low is to apply two rules of law to
the same legal issue."

FAILURE TO DEVELOP
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APPLICATION AND PROGRESSION OF THE RULE

.

Two take aways from Mitchell.

2. We consider the interest of both the lessee and lessor in the prudent operator
standard:

“Whether the implied covenant has been breached is determined according to the
prudent operator standard. The question is, would a prudent operator, having due
consideration for the interest of both the lessee and the lessor, considering all
factors, including what is known about the market, the geology and adjoining activity,
drill the proposed well”

FAILURE TO DEVELOP
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APPLICATION AND PROGRESSION OF THE RULE:
BURDEN SHIFT

A. Dixson v.Anadarko Production Co., 505 P.2d 1394, 1395-1396 (Okla. 1972) (“Dixson burden shift”)

• The Court found that an unreasonable/unconscionable amount of time (13 years) had passed since last

development efforts and lessee had knowledge of the probability or improbability of drilling a commercial

Hunton well based upon its drilling of the offset Hunton well. In light of the same, the lessee shouldered

the burden to excuse its delay in initiating further development. Dixson’s finding that an unreasonable delay

in engaging in future development serves only to shift the burden to lessee to excuse such delay is

obviously a departure from the Doss andVann standard of flat cancellation in such circumstances.

FAILURE TO DEVELOP
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APPLICATION AND PROGRESSION OF THE RULE

• Court of equity was justified in cancelling undeveloped portion of producing oil and gas lease,
over objection of lessees, upon their testimony that undeveloped portion in all reasonable
probability would not produce a paying well and that prudent operator would not drill additional
wells on undeveloped acreage.

• Wolfson Oil Co. v. Gill, 309 P.2d 282 (Okla. 1957).

• Can't hold for speculative purposes
• Outlier? Probably Not (See Crocker v. Humble Oil & Refining Co., 419 P.2d 265)

FAILURE TO DEVELOP
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APPLICATION AND PROGRESSION OF THE RULE

B&B Buckles Properties, LLC v. OPIK et al (Oklahoma Supreme Court Case No.119137)

Factual Background: 

• Section 4-25N-13W, Woods County, OK 

• Plaintiff made demand for further development of the Mississippian in January 2014.

• OPIK et al owned about 25% of Buckles lease.   Remaining 75% of the subject lease was owned by 
non-op owners, the “Pate Group”. 

• OPIK operated a vertical well, the Murrow #1 at the time the demand was submitted. 

• COCA:  “ a number of horizontal wells have been drilled in sections surrounding Section 4”

FAILURE TO DEVELOP
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B&B BUCKLES PROPERTIES, LLC V. OPIK ET AL

• February 2014: OPIK/CMX Farmout proposal  - 10% carried interest to the tanks 
for OPIK, but not the Pate Group.  Buckles at ¶6

• March 2014: Pate Group rejected Farmout proposal and approached Midstates, the 
offset operator of 2.5 dozen horizontal wells.  A deal was reached.  A stipulation the 
Pate Group demanded of Midstates was that the other WI partners would receive 
the same terms. 

• Midstates submitted an offer to OPIK with different, less favorable, terms.   Buckles 
at ¶9:   

• Competing location exception applications filed at OCC by OPIK/Midstates.  Buckles 
at ¶10.

26

C



B&B BUCKLES PROPERTIES, LLC V. OPIK ET AL

• May 2014: Midstates issues ballot elections to remove OPIK as operator, pursuant to the 
applicable JOA. But the 1983 model form JOA did not include removal of operator 
provision other than upon a sale of its interest. 

• Litigation between OPIK and Midstates ensues

• Late 2014: Oil prices plummet 

• June 2015: OPIK completes the Murrow #2, a vertical producer in the Mississippian

• May 2016: Midstates files bankruptcy 

• August 2016: Plaintiff files suit for breach of the ICFD
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B&B BUCKLES PROPERTIES, LLC V. OPIK ET AL

Findings of the Trial Court: 

• But for the operator dispute, a prudent operator would have drilled a horizontal well in 
early 2014

• A prudent operator would not commence a multimillion-dollar horizontal well while an 
operator dispute was pending. 

• OPIK acted as a reasonable prudent operator by drilling the vertical Murrow #2 well. 

Buckles at ¶15: 
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B&B BUCKLES PROPERTIES, LLC V. OPIK ET AL

• Midstates offer to OPIK was unconscionable and not in good faith. 

• Midstates actions were a contributing factor to creating the dispute that 
resulted in a horizontal well not being drilled. 

• As to the Pate Group, it had the right to reject the CMX farmout 
proposal. Pate Group did not know that Midstates made a different offer 
to OPIK, contrary to their agreement. 

Buckles at ¶15: 
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B&B BUCKLES PROPERTIES, LLC V. OPIK ET AL

• As to Buckles case, the Trial Court found it: 

“did not establish that OPIK and the working interest owners, with the except of 
Midstates, failed to act as a reasonable prudent operator in its operation of the 
Morrow Unit.  Accordingly, Defendants are not liable for breach of the implied 
covenant of further development, and Plaintiff is not entitled to the equitable relief of 
lease cancellation, nor an order of the Court requiring the Defendants to drill one 
or more horizontal wells, nor money damages.”  

Buckles at ¶15 
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B&B BUCKLES PROPERTIES, LLC V. OPIK ET AL

• On appeal, Buckles argued: 

• An operator dispute amongst the working interest owners cannot be considered as 
a defense to the duties owed to the lessor by the lessee.

• Even if the operator dispute could be considered, the Pate Group themselves caused 
the dispute.   

• The lessees obligations under the lease are indivisible, such that a finding that any 
lessee breached the implied covenant to further develop necessitates a finding that 
all lessees were in breach.   

Buckles at ¶¶16, 33.
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B&B BUCKLES PROPERTIES, LLC V. OPIK ET AL

COCA found: 

• Prudent operator standard, as set forth in Mitchell. 1981 OK 149, applies: 

“would a prudent operator, having due consideration for the interest of both the lessee and the 
lessor, considering all factors, including what is known about the market, the geology and adjoining 
activity, drill the proposed well…factors courts have considered include probate costs of drilling, 
equipping and operating the well or wells, that oil or gas would probably have been discovered 
thereon and that the amount thereof would probably have been sufficient to have yielded a 
reasonable profit upon the total outlay.  Profitability, or expectation of profit, is an essential element 
of the prudent operator standard.” 

Buckles at ¶20
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B&B BUCKLES PROPERTIES, LLC V. OPIK ET AL

But: 

“Nothing under the foregoing case law states these factors are an exhaustive list of 
what the trial court may consider under the prudent operator standard.”  Buckles at 
¶22  

“The [reasonable prudent operator] standard appears flexible enough to consider an 
operator dispute or other legal impediment, as relevant to the ability to drill and the 
interest of both a lessee and lessor.”  Buckles at ¶26.  
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B&B BUCKLES PROPERTIES, LLC V. OPIK ET AL

As to Buckles contention that the Pate Group caused the operator dispute, COCA held:

“[l]ike OPIK, the Pate Group attempted to procure a farm in deal to meet its obligation to 
develop the Lease.  Pate was unaware that OPIK had reason to reject Midstates’ offer at the 
time it voted in favor of Midstates attempt to remove OPIK as operator. Given the 
surrounding circumstances, the determination that Pate acted as a prudent operator is not 
clearly against the weight of the evidence.  

Buckles at ¶34.  
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B&B BUCKLES PROPERTIES, LLC V. OPIK ET AL

As to Buckles contention the lessees’ obligations were indivisible, COCA held: 

“Cancellation of a lease is an action in equity.  Though Buckles treats a breach 
by any one Defendant as an entitlement to cancellation as a matter of law, the 
trial court may only cancel a lease to effectuate a justice.  Whether only 
Midstates or all Defendants failed to act as a prudent operator, nothing 
required the trial court to cancel the Lease in equity. Entitlement to that relief 
depends on the circumstances of the case.” 

Buckles at ¶38.   
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B&B BUCKLES PROPERTIES, LLC V. OPIK ET AL

Post Buckles takeaways: 

• Equities Rule:  COCA found the economics and necessity of horizontal Mississippian 
development not in dispute.  Yet, lessees prevailed.  The equities reign supreme. 

• So, what about economics?  Even if economics dictate development to occur, equitable 
factors may override the economic variables, and excuse development and cancellation. 

• Mitchell does not define the universe of variables/factors a court may consider a case for 
breach of the implied covenant to further develop.  
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PRACTICAL CONCEPTS FOR RESOLUTION

a. Farmin/farmout to lessor or third party designee of lessor

b. Continuous drilling program

c. Modify lease terms – increase royalty, bonus for ratification of lease

d. Open communication with lessor

FAILURE TO DEVELOP
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IT LOOKS LIKE A DUC. IT QUACKS LIKE A DUC.
BUT WILL IT PERPETUATE YOUR LEASE?

• DUC: a well that has been drilled and has not yet been completed.

• Why a DUC? 
• Deferred completions: Many times, when people ask about the DUC count, they really 

want to know the number of “deferred completions”, where drilling finished more than 
six months ago, and we still have no evidence of any completion or production activity. 
This may occur because a company is waiting for pipeline infrastructure or capacity, or 
because of an intentional delay waiting for better oil or gas prices.  

DUCS
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DUCS BY REGION39
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ULTIMATE LEGAL QUESTION: DOES A DUC PERPETUATE 
YOUR LEASE

• Was a well commenced within the primary term of the lease to perpetuate the lease into the 

secondary term, assuming such well is completed as a producer? 

• If so, for how long

DUCS
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AUTHORITIES (COMMENCEMENT V. COMPLETION 
DRILLING CLAUSES)

a. Distinction between commencement and completion drilling clauses. 

1) Unless the drilling clause requires actual drilling at the expiration of the primary term, authorities
generally hold that operations preparatory to drilling are sufficient and that it is not necessary
that the lessee be in the process of making a hole at the end of the primary term. By extension,
therefor, actual production at the end of the primary term is not required either.

• Kuntz, Law of Oil & Gas, §3:32.3 
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SO, WHAT CONSTITUTES COMMENCEMENT OF 
DRILLING A WELL?

• Step 1: always refer to specific lease provisions

• “Completion” Lease vs. “Commencement” Lease

• Wilds

• Step 2: The Wilds test: 
• Wilds v Universal Resources Corp, 662 P.2d 303 (Okla. 1983) (In order to satisfy the

requirement that a well be commenced, the lessee show not only that operations were
commenced but that they were prosecuted with due diligence)
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SO, WHAT CONSTITUTES COMMENCEMENT OF 
DRILLING A WELL? 

• Acts preparatory to drilling; do not have to be in process of making a hole.  

• Stotz, Wagner & Brown v. Duncan, 417 F. Supp. 552 (W.D. Okla. 1976) 

• But there must be some act performed on the land itself preparatory to drilling.  Kuntz, §3:32.3, n. 4.

• Three variables: physical activity on leased premises, good faith and due diligence. 
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PHYSICAL ACTIVITY ON THE LAND (KUNTZ, §3:32.3, N. 7-8)

a. Jones v. Moore, 1959 OK 23, 338 P.2d 872.  Evidence sustained finding that defendants commenced 
well in good faith within the primary term where they staked location for the well, dug a slush pit, 
contracted for a drilling machine, and purchased pipe and other equipment for the well. 

b. Moore Oil, Inc. v. Snakard, 150 F. Supp. 250 (W.D. Okla. 1957). Evidence established that defendant 
commenced drilling operations within the primary term where the night before the disputed 
leases expired, he employed four men and a bulldozer operator to begin locating buried surface 
pipe. The bulldozer and employees of defendant remained on the leases, clearing the location, 
building entry roads, and leveling the site for erection of a drilling rig after the leases’ expiration. 
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PHYSICAL ACTIVITY ON THE LAND (KUNTZ, §3:32.3, N. 7-8)

a. Cromwell v. Lewis, 1923 OK 1028, 223 P. 671. An agreement in an oil and gas lease, providing that 
the time for beginning a test well is extended to a named date, is fully complied with where the 
lessee has located the well, dug the cellar, had 15 or 18 loads of timbers moved for the derrick on 
the ground where such test well was to be sunk, had other materials on the way, and is moving 
with reasonable celerity to speedily sink the test well.  

b. Gillespie v. Dougherty, 1937 OK 105, 65 P.2d 486. Evidence established that the intervener had 
moved some material on to the land and had dug a slush pit and water well, which was dry. 
However, intervener had not moved any machinery or a derrick upon the lease and had not 
performed any further work after the expiration of the lease. Thus, the court found that the 
evidence was insufficient to establish commencement under the contract. 
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GOOD FAITH ELEMENT (KUNTZ, §3:32.3, N. 21)

a. Jones v. Moore, 1959 OK 23, 338 P.2d 872.  Plaintiff argued that the well was not commenced in 
good faith. Specifically, Plaintiff asserted that the staking of the location and digging of the slush pit 
were acts performed merely as an attempt to force another extension of time. The court held 
that defendants had the right to commence drilling even on the last day of the specified term. 
Thus, if the well was commenced in good faith—even if on the last day of the term—then 
defendants were entitled to complete such well provided they acted with reasonable diligence in 
the drilling thereof. 
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GOOD FAITH ELEMENT (KUNTZ, §3:32.3, N. 21)

a. Aldridge v. Gypsy Oil Co., 1928 OK 445, 268 P. 1109. A commencement drilling clause is complied 
with where the lessee has in good faith made the location for the well, moved machinery upon 
the premises, partially completed the erection of a derrick, and connected water, gas, and tank 
lines to supply water and fuel for the drilling operations before the lease’s expiration date if he in 
good faith continues to prosecute drilling operations and completes the well with diligence and 
dispatch even though the drilling of the well does not begin until after the lease’s expiration date.
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GOOD FAITH ELEMENT (KUNTZ, §3:32.3, N. 21)

a. Smith v. Gypsy Oil Co., 1928 OK 10, 265 P. 647. The good faith element was held to be satisfied 
where before the lease expired, defendants made a location, completed the building of the drilling 
rig, and drilled a water well although actual drilling did not commence until approximately six days 
after the lease expired. Active operations were carried out until the well was completed as a 
producer. 

b. Cromwell v. Lewis, 1923 OK 1028, 223 P. 671. The requirement of good faith can be evidenced by 
the prompt completion of the well. Here, the lessee had located the well, dug the cellar, had 15 or 
18 loads of timbers moved for the derrick on the ground where such test well was to be sunk, 
had other materials on the way, and was moving with reasonable celerity to speedily sink the test 
well by the expiration date of the extension agreement. Importantly, the well was completed 
before the case was tried approximately five months later. 
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DUE DILIGENCE ELEMENT (KUNTZ, §3:32.3, N. 37)

• Implied in every lease: Wilds ("The commencement provision in the lease at issue did not expressly 
require due diligence to avoid termination of the lease, but Oklahoma law has considered the 
requirement implicit.")

a. Jones v. Moore, 1959 OK 23, 338 P.2d 872. Evidence established that defendants acted with due 
diligence to develop leasehold even though 47 days had elapsed after dismissal of lessor’s suit to 
have lease declared null and void before actual operations were resumed. Notably, the court took 
into consideration the fact that the defendants were compelled to start from scratch in resuming 
negotiations for the drilling of the well and had to locate new machinery and tools. 

b. Aldridge v. Gypsy Oil Co., 1928 OK 445, 268 P. 1109. Due diligence element was satisfied where 
actual drilling on the lease began 13 days after the five-year lease term had expired. 
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DUE DILIGENCE ELEMENT (KUNTZ, §3:32.3, N. 37)

• Additionally, Professor Kuntz notes the following: 

• The factor of diligent prosecution of drilling operations may be significant in
determining whether or not the operation which was commenced was
actually the drilling of a well. In this respect, such factor is closely related to
the two factors of physical conduct and good faith just discussed. If the
absence of diligent prosecution of drilling leads to the conclusion that the
lessee never intended to carry out the operation or that the operation
which was commenced was less than the completion of a well, the result is
an automatic termination of the lease. In such instance, the requirement of
due diligence is part of the special limitation contained in the drilling clause.

• Kuntz, §3:32.3
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PRACTICAL CONSIDERATIONS

WHY IS THE WELL NOT BEING COMPLETED?

• Mechanical Failures or Impediments

• Availability of Equipment

• Market Concerns

• Financial Hardship for the Operator

LIKELY RESULT IF LITIGATED

• Alternative Decree
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PRACTICAL CONSIDERATIONS

• JOA/Obligations to WI partners

• Letter Agreement w temp refund of Completion Costs

• Delay > burden shift to explain delay

• Your individual financial situation vs. reasonably prudent operator standard

• Non-Ops who lose lease. Refund of D&C Costs

• Equities: Once the well is completed, how does it affect the scales. 

• Weighing the Risk
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POTENTIAL RESOLUTIONS

• Extension of some, if not all, leases

• New Lease

• OCC Relief/Curative Pooling
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1. PSA Basics  
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ii. Assumptions  

iii. Time Saving Strategies  
b. Material Provisions   

i. Parties 
ii. Pricing and Deposit 

iii. Representations 
iv. Defect 
v. Closing Conditions and Timing  

vi. Indemnifications 
c. Considerations of Asset and Stock Transactions  

2. Private versus Public Perspectives 
3. Seller Protections   
4. What’s New?   

a. Impact of Pricing-Volatility  
b. Pandemic Outs 
c. ESG and Climate Change 
d. Purchasing Assets Out of Bankruptcy  
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What is CCUS? 

Presenter Notes
Presentation Notes
When John D. Rockefeller was a child, his mother often belabored him with maxims on frugality such as “willful waste makes woeful want.” During the turn of the 19th century, when they lived, industrial waste and pollution was rampant. The primary use for oil during this period was the production of kerosene and byproducts, such as gasoline, were discarded as useless.  Many oil producers “couldn’t wait to get rid of [the noxious byproduct]; they threw away barrels of the stuff in creeks and rivers, even dumping it into the ground.”  Rather than wasting this byproduct, Rockefeller found a practical use for gasoline which reduced processing costs and increased distillation efficiency at his company, Standard Oil Company. Rockefeller discovered that the byproduct could be burned for fuel during the distillation process. As it would turn out, the same fuel could be used to power the newly invented automobile. Some years later, as Henry Ford rolled his first mass-assembled automobile out of the factory, it was a can of Standard Oil gasoline that filled its tank. Standard Oil became the largest producer of oil and supplier of gasoline in the world.  This serendipitous coincidence, spurred by his mother’s lessons of frugality, led Rockefeller to one of the most meaningful conclusions in the history of energy production, “the advantage of doing things on a large stock reveals itself.” In other words, Rockefeller realized that by controlling numerous aspects of production and refinement, he would be able to gain an advantage over competitors who depended upon others for these services.  Recent legislation from Congress, including the Bipartisan Budget Act of 2018, as well as amendments to Section 45Q of the Internal Revenue Code, has created similar opportunities for energy infrastructure stakeholders seeking to employ carbon capture, utilization and storage technology in the United States. This presentation will examine several of the successful projects that have implemented this technology in the United States and review the primary legal and commercial considerations required to conduct these projects.
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Carbon Capture, Utilization, and Storage

► Capture:

– Point Source Emission Capture

– Direct Air Capture

► Utilization: 

– The chemical conversion of carbon dioxide to a material or chemical compound in which CO2 is 
securely stored. 

► Storage (“Secure Geologic Storage”): 

– Depleted oil and gas reservoirs, salt-domes, or deep saline aquifers

Presenter Notes
Presentation Notes
Utilization projects do not require secure geologic storage because the emission of CO2 in such projects is avoided as the result of the CO2 becoming bonded to a material or chemical compound. 
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Capture

► Qualified Facilities 

– Construction must begin before December 31, 2032

– Capture Requirements: 

► Electricity Generating Facilities: must capture 18,750 Mtpa

► Direct Air Capture Facilities: must capture 1,000 Mtpa

► All other facilities: must capture 12,500

Presenter Notes
Presentation Notes
There are ongoing discussions on whether the deadline for projects to be placed in service will be extended. The deadline was already extended by two (2) years from 2024 to 2026 since the initial 45Q expansion in 2018.The facility for a utilization project may not exceed 500,000 Mtpa in emissions 45(Q)(d)(2)(A), if such facility exceeds this threshold, then the utilization project must capture 100,000 Mtpa to qualify for the credit program.  Note: electricity generating facilities that emit less than 500,000 Mtpa may qualify for credits if the project entails utilization. There are some additional nuances associated with what it means to be “placed in service” under the IRS guidance, which are beyond the scope of today’s presentation. 
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Utilization 

► For purposes of 45Q, “utilization” means: 

– The chemical conversion of qualified CO2 to a material or chemical compound in 
which such qualified CO2 is securely stored

► The amount of qualified CO2 utilized by the taxpayer is equal to the metric tons of 
qualified CO2 that the taxpayer demonstrates, using lifecycle assessment of the 
greenhouse gas emissions that were either: 

– Captured and permanently isolated from the atmosphere; or 

– Displaced from being emitted into the atmosphere 

► Limitation: the amount determined cannot exceed the amount of qualified CO2 measured 
at the source of capture

Presenter Notes
Presentation Notes
The Guidance issued by the Treasury Department defines a commercial market as any “market in which a product, process, or service that utilizes carbon oxide is sold or transacted on commercial terms.” Taxpayers must submit a statement attached to its Form 8933 substantiating that a commercial market exists for its particular product, process or service. 
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Utilization: Lifecycle Assessment Verification

► Taxpayer verifies amount of qualified CO2 utilized through LCA. The LCA must demonstrate that the 
proposed process results in a net reduction of CO2 equivalents when compared to a comparison 
system. 

► LCA report must be prepared in accordance with ISO 14040; 2006 and ISO 14044; 2006. The 
regulations also permit the use of indirect data in accordance with the ISO standards.

► LCA must be performed by verified independent third party. 
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Products which CO2 Utilization is expected

Utilization: Examples

► Construction materials

– Cement, gravel, crushed stone, fortified 
timber

► Low-carbon fuels

– Syngas, Hydrogen, Bio-fuels

► Plastics, chemicals, and other materials

– Polycarbonate (glass replacement), carbon 
fiber, and fertilizer, among a few

Examples Market 

Presenter Notes
Presentation Notes
Construction Materials: If carbon is used as an input and replacement for calcium carbonate, the Global CO2 Initiative estimates the associated emissions reduction potential in the construction materials sector could be in the 1 to 10 Gigatons by 2030. A startup named carboncure, which has received investment from [ ] has implemented this process by injecting CO2 into its concrete mix, which creates a mineralization of the injected CO2 and permanently traps the CO2 into the mix. According to company, the increased fortification of the concrete due to the mineralization increases the overall strength of the concrete by approximately 10%. This process also increases the efficiency of the concrete mix and decreases the amount of concrete required for use. Low-Carbon Fuels: According to the Annual Report prepared by the CCUS institute, 98% of global hydrogen supply is produced from coal (via gasification) and by steam methane reforming from natural gas. Retrofitting these facilities with CCUS equipment is currently the most affordable and environmentally friendly means to produce hydrogen. 
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Secure Geologic Storage

► Under 45Q, a taxpayer not engaged in utilization, must either physically or contractually dispose of 
captured volumes in secure geologic storage.

► Accomplished through injection operations associated with enhanced oil recovery (EOR) or 
permanent sequestration. 

– Requires Monitoring, Reporting, and Verification (MRV) plan with Environmental Protection 
Agency

► UIC Class II or Class VI Permit required

► Real property interest rights must be obtained from applicable landowner

Presenter Notes
Presentation Notes
Secure Geologic Storage: includes but is not limited to storage in deep saline formations, oil and gas reservoirs, and unminable coal seams. This issue will be discussed in more depth later on in the presentation.
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CCUS Regulatory Considerations 
and Drivers
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Carbon Removal Outlook During the Biden Administration

11

Inflation Reduction Act of 2022
►The Inflation Reduction Act includes direct incentives for 

CCUS projects, focused on revisions to Section 45Q, 
including:
̶ Direct pay and transferability for 45Q tax credits
̶ Reduction of the carbon sequestration threshold for 45Q 

eligibility
̶ Increases in the value of 45Q credits

Federal Legislative Developments
►The Energy Act of 2020

̶ Creates DOE programs for carbon capture, utilization, and 
removal

̶ Mandates creation of a carbon dioxide removal task force

►2021 Infrastructure Investment and Jobs Act
̶ Appropriates approximately $3.5 billion for scaling up and 

deployment of CCUS technology
̶ Authorizes approximately $5 billion in grants for development 

and deployment of carbon transport and management 
infrastructure

̶ Authorizes $5 million per year through 2026 for use by US EPA 
in permitting Class VI injection wells and $50 million over five 
years in grants to states to defray Class VI permitting costs

Biden Administration Supports CCUS

►Efforts to address climate change are central to the 
Biden Administration’s legislative agenda 

►June 2021 Report to Congress on CCUS issued by 
the White House Environmental Council on 
Environmental Quality (CEQ) outlined a commitment 
to improving capacity for and generally streamlining 
permitting for CCUS projects, further development of 
CCUS technologies, and levering existing and 
developing new incentive programs for CCUS

►February 2022 guidance from the CEQ builds on the 
June 2022 Report by outlining methods to facilitate 
environmental reviews for CCUS projects
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Certain Permits that may be Required for CCS Projects

Class VI or Class II Underground Injection Control Permit
► A Class VI or Class II Underground Injection Control permit (for geologic storage or EOR, respectively) will be required for the sequestration 

facilities from either the state (if it has primacy) or the U.S. EPA.

401/404 Clean Water Act Permit
► A 401/404 Clean Water Act permit from the US Army Corps of Engineers may be required in connection with the development and construction of 

sequestration facilities if such development and construction will involve discharge of dredge and fill materials into waters of the United States. 
Such activities are a common component of development. This can take several years to obtain following submittal of the permit application.

Endangered Species Act
► An Endangered Species Act consultation with the U.S. Fish and Wildlife Service is required when federal actions are undertaken that may impact 

endangered species; as such, a consultation may be required for development and construction of sequestration facilities that require a permit from 
U.S. EPA.

National Pollutant Discharge Elimination System Permit
► A National Pollutant Discharge Elimination System permit issued by U.S. EPA or the state agency (if the Clean Water Act program has been 

delegated to the state) for stormwater discharges associated with construction and operation of facilities and/or industrial wastewater discharges 
associated with operation of the CCS facilities.

Air Permits
► Air permits issued by U.S. EPA and/or the state agency (if the Clean Air Act program has been delegated to the state) for air emissions associated 

with the CCS facilities.

Additional Approvals 
► In addition to the permits noted above, the CCS project may be required to obtain permits from state or local regulatory agencies such as permits to 

drill, permits to acquire the pore space, and/or permits to develop the site such as roads and related infrastructure.  In addition, other permits or 
approvals addressing wildlife, historical resources, coastal zone use, cultural and archaeological resources, and local building codes may be 
required.

12
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More on Underground Injection Control Well Permitting

EPA Underground Injection Program (UIC)

Two classes of UIC program wells

►Class II: For oil and gas injection operations including injection of CO2 for EOR; 180k+ permits

►Class VI: For geologic sequestration of CO2; requires public hearing and comment period

UIC High-Level Program Requirements 

►Pre-injection geologic surveys to identify potential fractures or preexisting wells that penetrate the reservoir

►A demonstration that the reservoir and preexisting wells can withstand the proposed injection operations

►Furnishing of certain financial instruments to cover corrective actions, plugging the carbon dioxide injection well 
once operations cease, and post-injection care until government officials determine the site can be closed

►Monitoring of injection operations, the surrounding geology and water resources, and the carbon dioxide plume 
during and after injection

►Compliance with specified injection well construction protocols

Some states have ‘primacy’ or have applied for primacy to issue Class II and/or Class VI licenses (see slide 16).

13
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Other Regulatory Requirements 

Various State-level Permitting Requirements 

►Surface (to locate injection well on property and gain 
surface access)

►Pore space (for storage)

►Mineral estate (to drill through or for storage)

Federal Requirements (Primarily via EPA)

►EPA GHG Reporting Program

̶ CO2 suppliers: Subpart PP

̶ Underground injection: Subpart UU

̶ Geologic sequestration: Subpart RR

►Wells used for the injection and sequestration of 
carbon dioxide are regulated by the EPA under the 
UIC program or the state (if the state has the primary 
authority in regulation of wells, known as “primacy”).  

►Section 1422 of the Safe Drinking Water Act 
(“SDWA”) requires primacy applicants meet EPA’s 
minimum requirements for UIC programs. 

►Programs authorized under this section, referred to 
as 1422 programs, may have primacy for Class II 
(EOR) or VI wells (carbon sequestration). 

14



15K I R K L AN D  &  E L L I S

Real Property Rights in the Context of CCS

► Use of the Pore Space

– The surface owner typically owns the pore space; as such, any CCS project would require leases or surface use agreements from the 
surface owner (similar to a SWD project)

– However, there could be instances where the mineral owner or someone else has those rights, or the mineral owner’s ongoing operations 
could interfere with the right to use the pore space (e.g., because reasonable accommodations must be made for the mineral owner’s use)

– Typical oil and gas leases likely do not contemplate or permit CCS and therefore additional leasing is likely required

– Additionally, the ownership of pore space may vary by state, many of which do not have statutes of case law clearly establishing ownership 
of pore space when the mineral state is owned separately from the surface

– In such cases, the best approach is to get agreements from both the surface owner and the mineral owner

– Texas, in particular, has intimated that issues among split-estate owners will be resolved with the accommodation doctrine:

► When the mineral estate has been severed from the surface estate, the mineral estate is dominant and can use the surface as is 
reasonably necessary to develop oil and gas or other minerals

► Surface owners appear to have the strongest argument under existing case law

Real Property Rights
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Common Law Issues Regulatory Uncertainty Duration of Potential Liability

► Surface carbon dioxide risks from 
any fluxes and groundwater 
contamination or displacement 
(e.g., personal injury, property 
damage, natural resource 
damage)

► Common-law liability if operator 
relies only on UIC permit 
because the UIC permit does not 
grant any property rights (e.g., 
trespass, negligence, nuisance, 
breach of contract)

► Regulatory uncertainty could 
create potential issues, e.g., 
arising from uncertainty of 
regulation as solid or hazardous 
waste or substance under 
̶ Clean Air Act

̶ CERCLA (Superfund)

̶ RCRA

► Many states are also developing 
emissions reduction goals and 
plans, which are generally 
expected to incent CCS 
development, but in certain 
cases may result in regulatory 
hurdles 

► Until CO2 dissolves or 
mineralizes (common law)

► Until the UIC program director 
determines the site can be 
closed: Under the UIC rules, this 
determination will be done on a 
well-by-well basis, but the 
expected time is roughly 50 
years
̶ But National Energy Technology 

Laboratory (NETL) has worked with 
industry to inject more than 11 
million tons of CO2 into a variety of 
geologic formations in the United 
States since 2006 and no CO2
releases have been detected to 
date.

Environmental Risks (Physical/Regulatory) 

16
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Permitting and Approvals Timeline Considerations

Overall timeline for CCS
► In our experience, sponsors will require CCS projects to 

obtain key permits and approvals, including construction 
approvals and USEPA Class II or VI licenses and LCFS 
approvals prior to making final investment decisions. 

►Similarly, traditional project finance lenders providing 
construction financing will generally require that the notice 
to proceed is issued under the key construction contracts, 
and key construction phase permits have been obtained 
and are non-appealable as a condition to financial closing 
(though we have seen limited exceptions). 

►Some lenders may be willing to offer development loans, 
which are funded prior to the notice to proceed and before 
certain key permits are received; however, these loans 
generally are not enough to fund full construction. 

►Recent public projects applied for LCFS certification at the 
“advanced planning and engineering phase” of the project.

LCFS Timeline
►CARB does not provide an estimate of timing for issuance 

of LCFS approvals once the applications have been 
submitted.

►Our trusted consultant contacts estimate that, assuming all 
of the paperwork has been prepared thoroughly by a quality 
consultant, it will take approximately one year to obtain all 
three approvals required for LCFS certification (which must 
be obtained sequentially) following submission of the 
required paperwork.

17
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California’s LCFS Program

Purpose
►California’s LCFS originated in the state’s Global 

Warming Act of 2006

►LCFS aims to diversify the state’s fuel mix to 
reduce petroleum dependency and GHG 
emissions

►In 2018, the LCFS was amended to permit 
certain CCS projects to qualify for credits

►To ensure permanence, the LCFS CCS protocol 
requires projects to complete post-injection site 
care, monitoring, and other corrective actions for 
100 years

Regulatory Policy 
►The LCFS is a market-based policy that sets 

annual carbon intensity (“CI”) benchmarks on 
transportation fuels sold, supplied, or offered for 
sale in California

►The benchmarks reflect the full lifecycle 
emissions of transportation fuels and include all 
greenhouse gas (GHG) emissions associated 
with producing, distributing, and using the fuel

►The benchmarks fall over time up to 2030 with 
the aim of reducing the carbon intensity of 
California’s transport fuel mix by 20% by 2030, 
relative to 2010 levels

18

Qualifying CCS Projects 
►Direct air capture

►Projects generating innovative crude or 
transportation fuels1 that are consumed in 
California

Qualifying to Generate LCFS Credits 
►Permanence Certification

►Tier 2 Pathway or Project-based Approval

►CARB Executive Officer Approval
1 A variety of CCS projects are eligible for crediting under the LCFS, such as CO2 from ethanol, renewable gas or diesel, or alternative jet fuel production or CO2 from steam generators or combined heat 
and power plants that supply steam, heat, or power demand at an oil field.
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LCFS Approvals Process

To generate LCFS credits, CCS projects must obtain three approvals:

►a Permanence Certification;
̶ Consists of the Sequestration Site Certification (based on technical information relating to sequestration site) and the Project Site 

Certification (based on technical information relating to the capture site). 

►a Tier 2 Pathway or Project-based Approval;1 and
̶ The CI of a fuel is determined for LCFS purposes on the basis of a “pathway,” or a full-lifecycle analysis of carbon dioxide-equivalent 

emissions from the production and utilization of that fuel. 

̶ Tier 2 Pathways apply to facilities that CARB’s staff has limited experience evaluating and certifying, including fuel pathways that are not 
currently in widespread commercial production such as low carbon fuels produced by CCS projects.

̶ A project-based approval allows a CCS facility to receive LCFS credits on the basis of the carbon dioxide-equivalent emissions that it 
captures and sequesters independent of the CI of any fuel it produces. 

►There is no need to establish the lifecycle CI of a fuel to earn credits for emissions captured and sequestered.  

►Credits earned by a project-based CCS facility, however, will be pro-rated based on the share of produced fuel that is actually 
delivered to California. 

►Analogous to the Tier 2 pathway approach, which only provides LCFS credits for fuels produced or used in California.

►the CARB Executive Officer Approval. 
̶ The Executive Officer of CARB must approve a CCS project before the project can generate LCFS credits.

19

1 As of January 22, 2021, the only CCS projects that have submitted final, publicly available applications to CARB for LCFS certification are ethanol projects utilizing the Tier 2 pathway option.
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California’s LCFS Incentives and Clawbacks

Stackable Investment Incentive
►LCFS credits are valued by the market and subject to 

fluctuation. 
̶ As of the second quarter 2022, credits were averaging 

approximately $100/ton

̶ These can be “stacked” in addition to the maximum 45Q 
credits of $35 or $50/ton for EOR or geological sequestration, 
respectively

Buffer Account Credits
►The liability for any leakage is mitigated through up 

front contributions of a percentage of credits to a 
buffer account pool

►At the time of credit issuance, CCS projects must 
contribute between 8 – 16.4% of all LCFS credits to 
the buffer account, calculated on a risk assessment of 
the project

►For the first 50-years post-injection
̶ If CO2 leaks from the project, credits will be drawn down from 

the buffer account

̶ The entity that received LCFS credits is responsible to retire 
credits in the event of a shortfall in the buffer account

►For the second 50-years post-injection
̶ The credit recipient is not required to retire credits to cover any 

shortfall of credits for leakage 

►Any credits remaining in the buffer account after the 
100-year monitoring period will not be returned to the 
credit recipient

20
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Certain Other State Regulatory Incentives for CCUS

Wyoming
►Primacy for Class VI UIC permits

►Home to a 1,100 mile planned pipeline development (Wyoming 
Pipeline Corridor Initiative), which received a key permit approval 
from the U.S. Bureau of Land Management on January 15, 2021

►Recently passed legislation that is driving interest in CCUS 
projects 

Texas
►Consolidated authority over Class VI permitting in the Texas 

Railroad Commission in June 2021

►Texas plans to apply for primacy to issue Class VI permits in the 
near future

̶ In May 2022, the Railroad Commission approved proposed 
amendments to its rules in advance of sending these changes 
and other information to US EPA for the pre-application process

̶ A public hearing on the amendments was held on June 14, 2022

Colorado
► In 2019, Colorado passed a Climate Action Plan, which 

establishes goals of reducing GHG emissions by 26% by 2025, 
50% by 2030, and 90% by 2050, in each case relative to 2005 
levels

►Colorado’s governor issued a final “roadmap” for meeting these 
goals in January 2021, which includes a plan to convene a task 
force on CCUS starting in mid-2021, which will report to the 
Governor within a year on recommended framework, including 
policies and action steps for advancing CCUS in Colorado

►Alternative technologies such as CCUS are expected to play a 
significant role in helping achieve these emissions goals

Louisiana
► In August 2020, Louisiana’s governor issued an executive order 

setting a goal of net zero emissions by 2050

►Given the existing volume of emissions, presence of natural 
formations, and existing infrastructure, CCUS is expected to play 
a significant role in achieving net zero

►Louisiana has also formally applied to U.S. EPA for primacy for 
Class VI UIC permits

►The Louisiana Geologic Sequestration of Carbon Dioxide Act also 
provides regulatory incentives

21
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Carbon Capture and 
Sequestration Tax Credits
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Carbon Sequestration Tax Credits

►Credits: Credits available for 12 years from the placed in service date.

►Eligible Entity: Credits go to the entity that owns the carbon capture equipment and then either physically or 
contractually ensures the capture and permanent storage or use of the carbon oxide. 

̶ Election: Equipment owner can elect to transfer all or a portion of the credits to the offtaker (or offtakers) who 
disposes of or uses the carbon oxide. Credits cannot be further transferred to subcontractors.

►Start of Construction: The construction of the qualified facility and the carbon capture equipment that will be used 
at the facility must generally begin before 2026.

̶ Under the IRA, construction must begin prior to the end of 2032.

►Recapture: Credits are subject to recapture by the IRS if previously captured carbon oxide escapes. 

̶ Three-year lookback measured on a net basis; increased tax in year of leak.

►Direct Pay and Transferability under the IRA

̶ Direct Pay is available for certain tax-exempt investors and to all investors for the first 5 years.

̶ Transferability permits the sale of the tax credits to an unrelated party for cash. 

23
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Carbon Sequestration Tax Credits – Section 45Q: Overview

Credit provides a dollar-for-dollar reduction in federal income tax liability for each metric ton of “qualified 
carbon oxide” captured at a “qualifying facility” and then:
►permanently buried; 

►used as a tertiary injectant in an enhanced oil or natural gas recovery project; or  

►used in a commercial process in which it is permanently isolated or displaced from being emitted into the 
atmosphere.

24

Year
$/Metric Ton Permanently Buried 

(Not Utilized)
$/Metric Ton Injected or Utilized

(Utilized)
2017 $22.66 $12.83

2018 $25.70 $15.29

2019 $28.74 $17.76

2020 $31.77 $20.22

2021 $34.81 $22.68

2022 $37.85 $25.15

2023 $40.89 $27.61

2024 $43.92 $30.07

2025 $46.96 $32.54

2026 $50.00 $35.00

After 2026 $50 + inflation adjustment $35 + inflation adjustment
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Start of Construction | Carbon Sequestration 

After 2025, the rates under existing law and under the IRA continue to increase to adjust for inflation.

25

Year 
Construction 

Began

$/Metric Ton 
(Not Utilized)

$/Metric Ton 
(Utilized)

Proposed IRA
Base Rate / Bonus 

Rate
(Not Utilized)

Proposed IRA 
Base Rate / 
Bonus Rate

(Utilized)

Proposed IRA
Base Rate / 
Bonus Rate
(DAC / Not 

Utilized)

Proposed IRA 
Base Rate / 
Bonus Rate

(DAC / Utilized)

2021 Up to $50 Up to $35 N/A N/A N/A N/A

2022 Up to $50 Up to $35 $17 / $85 $12 / $60 $36 / $180 $26 / $130

2023 Up to $50 Up to $35 $17 / $85 $12 / $60 $36 / $180 $26 / $130

2024 Up to $50 Up to $35 $17 / $85 $12 / $60 $36 / $180 $26 / $130

2025 Up to $50 Up to $35 $17 / $85 $12 / $60 $36 / $180 $26 / $130

2026-2032 $0 $0 $17 / $85 $12 / $60 $36 / $180 $26 / $130
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Carbon Sequestration Tax Credits – Section 45Q: Overview

►“Qualified Carbon Oxide” refers to carbon dioxide or carbon monoxide that would normally escape into the 
atmosphere absent capture/sequestration. It does not include methane. 

►“Qualifying Facilities” – industrial facilities, electricity generating facilities and direct air capture or other 
facilities that meet minimum emissions and carbon capture thresholds:

26

Current Law

Under the IRA 

Facility Type Minimum Annual Metric Ton Requirement

Industrial or electricity generating facility that emits a maximum of 500,000 metric tons into the 
atmosphere per year

25,000 metric tons which is utilized in a non-EOR commercial process described in 
Section 45Q(f)(5)

Electricity generating facility that emits more than 500,000 metric tons into the atmosphere per 
year 500,000 metric tons

Direct air capture or any other facility not described above 100,000 metric tons

Facility Type Minimum Annual Metric Ton Requirement

Direct air capture 1,000 metric tons

Electricity generating facility 18,750 metric tons and 75% of total carbon emissions from such facility

Any other facility 12,500 metric tons
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Carbon Sequestration Tax Credits – IRS Guidance: Tax Equity

►IRS released Rev. Proc. 2020-12 on February 19, 
2020, providing a framework for carbon sequestration 
tax equity financing and safe harbor for the allocation 
of tax credits.
̶ Rules largely follow similar guidance for wind projects in Rev. 

Proc. 2007-65.

►Tax equity is a key financing tool in the US renewables 
market. It effectively allows developers to trade the 
projected federal income tax benefit stream that a 
project will produce to an investor in exchange for cash 
capital contributions.

►Tax equity structure is a “partnership flip” that is 
common in financings for renewables projects:
̶ Sponsor and tax equity investor form a JV/partnership.

̶ Up to 99% of tax benefits available to the partnership will be 
allocated to tax equity investor until it hits a target return. Once 
achieved, its share of tax items can be reduced to as low as 5%.

̶ Sponsor generally gets most of any cash that comes to the 
partnership, but sharing ratios are negotiated.

27

1/95% 99/5%

Project 
Company

Holding 
Company

Sponsor Tax Equity

Carbon 
Capture 

Equipment

Note: Structure illustrated above assumes the tax equity vehicle owns the carbon capture 
equipment. Tax equity vehicle could alternatively provide disposal or other offtake services for the 
equipment owner. 
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Carbon Sequestration Tax Credits – IRS Guidance: Tax Equity
(continued)
►Rev. Proc. 2020-12 provides safe harbor rules for the allocation of carbon capture tax credits to the investor. 

►Key requirements:
̶ Sponsor interest cannot be less than 1%; investor 

interest cannot be less than 5%.

̶ Investor’s initial contribution must be at least 20% 
of its total commitment.

̶ Up to 49% of total capital commitment can be contingent on performance. (Wind guidance limits this to 25%)

̶ Tax equity may have a put option to require sponsor to purchase its interest for no more than fair market value at the time of exercise. 
Sponsor may not have a call option. 

►What about cashless structures?
̶ In renewables projects, tax equity investors typically require a minimum cash return to support the notion that the investment is not 

purely tax motivated.

̶ Rev. Proc. 2020-12 appears to bless cashless structures for carbon capture projects. Credits are allocated in accordance with positive 
profits in cash ventures, and in accordance with losses if partnership is a loss-generator. 

̶ However, the final regulations released in January 2021 declined to adopt a comment requesting clarification that the “economic 
substance doctrine” – effectively an anti-abuse rule for transactions that are chiefly tax-motivated – does not apply to carbon capture tax 
credit projects.
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Carbon Sequestration Tax Credits – IRS Guidance: Start of 
Construction

IRS Notice 2020-12 released on February 19, 2020 provides rules for establishing when the construction of a qualifying 
facility or carbon capture equipment begins for purposes of qualifying for the credit. 
►Construction must begin before 2026.

►General framework matches similar guidance for renewables projects issued between 2013 and 2020.

Two ways to start construction:
►When “physical work of a significant nature” begins, or 

►When taxpayer incurs (under its method of accounting) 5% or more of the total cost of the facility within the meaning of section
461 of the Internal Revenue Code. 

Need to satisfy continuity requirement in either case to show construction advanced towards completion once it 
began, or alternatively meet a six-year placement in service deadline that begins when construction starts. 
►Given difficulty of proving continuous work based on the facts, the six year window is effectively a soft placement in service 

deadline. 

►Similar window for most renewables projects is only four years. 

Limited ability to transfer safe harbor equipment to unrelated parties. 
►Rules require overlapping ownership between transferor/transferee of more than 20%. 

►More flexibility if transfer includes more than just equipment.  

There is significant nuance and complexity to these rules; tax opinions are often required to support tax credit 
qualification.
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Comparison of Eligibility Requirements of LCFS and 45Q

30

(Graphic Source: Adapted from Global CCS Institute, 2019 Policy Report, “The LCFS and CCS Protocol: An Overview for Policymakers and Project Developers”)

LCFS 45Q

GEOGRAPHIC
SCOPE

Any location globally, provided sequestration
site is onshore and transport fuel sold in

California (except for DAC projects)
Any location in the United States

TYPES OF CCS
PROJECT

Any fuel production facility or Direct Air
Capture facility that captures CO2 and either stores it in a dedicated geological site 

or uses it for CO2-EOR

Any industrial or Direct Air Capture facility that either stores CO2
in a dedicated geological site or uses it for CO2-EOR or other 

utilization
purposes

MINIMUM
PROJECT SIZE

Any project size, except for projects applying under the Innovative Crude Provision 
which must meet minimum size thresholds

Projects are required to meet the following annual minimum 
capture thresholds in tons of CO2: Power generators (500,000); 
industrial or power plants generating less than 500,000 (25,000 

stored or utilized); direct air capture and other emitters (100,000)

EMISSIONS
COVERED

Carbon dioxide, methane, nitrous oxide, volatile organic compounds and carbon 
monoxide Carbon dioxide and carbon monoxide

QUALIFICATION
PERIOD

RESTRICTIONS
None Only facilities for which construction begins before January 1, 

2026 are eligible

CREDIT
GENERATION

DURATION
Duration of the injection period 12 years

CREDIT BUFFER &
INVALIDATION

Operators must contribute between 8% and 16.4% of credits generated to a Buffer 
Account and retire credits to cover any leaks that occur up to 50 years post-

injection

Leakage during three-year lookback period could result in 
recapture of previously-claimed tax credits

PERMANENCE
REQUIREMENTS

Demonstrated through receiving and
maintaining Permanence Certification under the LCFS

Certifications for geologic storage filed with taxpayers’ annual 
returns. Lifecycle analysis for “utilization” projects subject to 

technical review by DOE and approval by IRS
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Successful Applications
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Project Details

– Joint venture among: Canadian Natural Resources 
Limited (70%); Chevron Canada Limited (20%); 
and Shell Canada Limited (10%);

– Successfully captured 1 million metric tons of CO2
each year since becoming operational; 

– Contains more stored CO2 than any other onshore 
CCS facility globally dedicated to storage;

– Operates with less than 1% annual downtime; and

– The cost to operate the Quest facility is reportedly 
35% lower than forecasted in 2015. 

Shell’s Quest Facility – Alberta, CA (2015)
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Project Details

► Began operations in 1984, has now captured 40Mmt, 
captures 2Mmtpa annually

► Captured CO2 is ~96% pure

► Each day, converts an avg. of 18,000 tons of 
lignite coal into an avg of 150Mcf of syngas

► Recently purchased by Bakken Energy and Mitsubishi 
Power to establish Hydrogen hub, which is estimated 
to produce ~300Mmtpa of hydrogen

Great Plains Plant  - Beulah, ND (1984)

Presenter Notes
Presentation Notes
Former Public-Private Partnership, DOE provided portions of initial funding and received a profits interest through early 2000s when their investment had been recouped. 
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Project Details

– Captured 92.4% of CO2 emissions; Captured 
~3.4Mmt over life of project

– Completed on time and on budget;

– Stored 99% of captured volumes; 

– Increased hydrocarbon production in nearby West 
Ranch oil field 1300%; and

– Technology improvements have since increased 
capture technology and decreased equipment 
cost.

Petra Nova – Thompsons, TX (2017)
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What does a CCUS project look 
like? 
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Supply of CO2 Transportation of CO2 Storage of CO2

CCUS Project Participants

► Captured from point source 
emission facility 

– Power plant

– Gas processing facility 

– Ammonia facility

► Direct Air Capture

► Generally by pipeline 

► ~5,150 miles of CO2 Pipelines in 
the U.S. 

► Recent Biden report indicated 
68,000 miles of additional pipeline 
are required for Net-Zero goals

► Must be capable of obtaining UIC 
permits

► Must have approved MRV plan 
with the EPA

► Must contractually ensure that 
captured volumes are disposed of 
through secure geologic storage
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Key Considerations

► Capture Facility

– Cost of capture

– Ownership of capture equipment

– Likelihood of feedstock interruptions (e.g, scheduled facility maintenance)

► Transportation 

– Real property acquisition (CO2 is not FERC regulated)

– Recent report from Biden admin’s Council on Environmental Quality said that the nation’s net zero ambitions 
could require up to 68,000 miles of new CO2 pipeline infrastructure
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Key Considerations

► Storage

– MRV plan to be approved by EPA to perfect generation of credits

– UIC Class II or Class VI underground injection control permit also required

► Class II permits may be used if permitted in connection with enhanced oil recovery operations 

– Many states have obtained authority to issue Class II permits

► Class VI wells are required when the primary purpose of the injection operations is the secure geologic storage 
of injected volumes

– More extensive permitting process, typically overseen by the EPA unless the state has received primacy 
(e.g., North Dakota and Wyoming)

– Title and ownership to injected volumes (e.g., sales or services agreement)

Presenter Notes
Presentation Notes
MRV Plan: Under the final regulations, taxpayers must have an Monitoring Reporting, and verification plan or MRV plan approved by the EPA to qualify for 45Q credits. This plan will be submitted in connection with the Class VI permitting process for sequestration projects. However, since subpart RR is considered burdensome, the regulations provide that EOR operations may qualify for credits using the standards set forth by the International Organization for Standardization (ANSI: 27916:2019). Both programs are intended to quantify the volumes of CO2 sequestered into secure geologic storage and both are calculated using a “mass balance accounting” however, the Subpart RR plan makes any reported data public. Class II well permits have been used for decades, since the introduction of the Class II permitting program approximately 40 states have obtained primacy over permitting such activities. By contrast, the Class VI well program was introduced in 2010. Since that time North Dakota and Wyoming have obtained primacy. Louisiana and Texas are also actively pursuing Class VI primacy and have each publicly stated that they anticipate to receive primacy relatively soon. Primary Purpose Test: The EPA has acknowledged that Class II permits may be used for incidental permanent storage so long as (1) the primary purpose of the injection operations are not secure geologic storage (e.g., there is production in paying quantities) and (2) there is not an increased risk posed to underground sources of drinking waters as the result of such operations. So why the extra hurdles? Class VI wells often entail far greater fluid volumes and pressures than their Class II counterparts, as such, the risk posed to underground sources of drinking water and the potential for induced seismicity is perceived to be higher than Class II wells. Additionally, since there are no extraction operations associated with Class VI wells, leak detection is less likely to be noticed. 
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Supply of CO2: not all emission sources are created equally 

► Of the 1,517 facilities that were identified, 418 meet 
additional screening criteria indicating near-term 
suitability 

► Cost of capture varies dependent upon type of facility 
and purity of CO2 emission stream
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Existing Transportation Infrastructure 

Presenter Notes
Presentation Notes
These figures are from a 2015 report prepared by the National Energy Technology Laboratory, which is the research arm of the DOE. They are dated, but still provide a great reference to the most notable components of the US’s existing CO2 pipeline infrastructure. Notably this does not include the proposed 1,200 mile line which is slated to span through Illinois, Iowa, Minnesota, Nebraska, and South Dakota.According to RBN Energy, these lines are predominately owned by 29 companies, including Kinder Morgan, Denbury Resources, and Oxy.  
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Common Commercial Agreements

► CO2 Supply & Offtake Agreements

► CO2 Sales Agreements 

► Construction Management Agreement 

► Engineering Procurement Contract

► Sequestration Services Agreement

Presenter Notes
Presentation Notes
CO2 Supply Agreements: are often entered into between the plant owner and the party that responsible for capturing and processing the CO2. These agreements typically entail the supply of the captured CO2 volumes prior to any treatment or processing. However, that obviously depends on the design of the CCUS project. CO2 Offtake Agreements: This agreement is often entered into between the party responsible for capturing and processing the CO2 and the party purchasing CO2 for utilization, EOR, or storage. However, in the context of capture to sequestration projects, it would be expected that a sequestration services agreement would likely be entered into in lieu of an offtake agreement, and provide a fee for the operator of the sequestration services since there is otherwise no economic value associated with sequestration. Construction Management Agreement: will be entered into between either the facility owner or project company and a third party service provider that is often an experienced in the development and installation of these projects. For instance, Oxy has publicly stated in a number of releases that it has provided similar services to development projects based on its expertise in carbon management. Engineering Procurement Contract: will provide for the design, build out and construction of the capture facilities and infrastructure. This agreement is often entered into by and between the owner of the capture equipment and an engineering services firm. Sequestration Services Agreement: Provides that the CO2 will be sequestered and monitored in a manner that enables project participants to receive 45Q credits. Despite its namesake, this agreement may be entered into regardless of whether the operator will use such volumes for EOR or permanent storage. 
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Sales & Services Agreements

► Title to captured CO2 volumes

► Minimum volume commitments; service fees

► Covenants to perform in accordance with 45Q 
regulations

► Conditions precedent; final investment decision

► Creditworthiness of counterparty

► Force majeure; scheduled maintenance

► Ownership of capture equipment

► Transfer restrictions; preferential purchase rights 

► Representations concerning adequacy of equipment / 
storage facility
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Questions? 
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Speaker Bios

James Dolphin, III
Partner, Environmental | Houston
james.dolphin@kirkland.com | T +1 713 836 3553

James Dolphin is a partner in the Houston office of Kirkland & Ellis LLP working in the Environmental 
Transactions practice group.

Jarrod H. Gamble 
Associate, Energy & Infrastructure | Houston
jarrod.gamble@kirkland.com | T +1 713 836 3703

Jarrod Gamble is an associate in the Houston office of Kirkland & Ellis LLP. He represents oil and natural gas 
exploration and production (E&P) companies, energy companies and private equity-backed firms in a broad 
range of oil and gas transactions and carbon management projects, including the purchase, sale and 
financing of E&P properties, processing plants and pipeline systems. His experience includes assisting in the 
asset acquisition and drilling over federal and fee lands in Alaska, Colorado, New Mexico, North Dakota, 
Oklahoma, Texas and Wyoming.
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International Reach
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